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ACTION. 

1. Action ; when cannot be maintained against county. — Suit cannot be 
maintained against a county on a claim which has been audited and 
allowed without reduction. The only remedy is by mandamus to 
compel the levy of such tax, as the law permits to be levied, to pay 
the claim. (Overruling Randolph County v. Baldwin, 46 Ala. 367.) 
Covington County v. Dunklin & Steiner, 28. 

Same. — Suit cannot be maintained against a county on aclaim which 
has been audited and allowed without reduction. Elmore County v. 
Long & Zeigler, 277. 

Use and occupation ; when does not lie. — A plaintiff in ejectment, put 
in possession as against a third person, cannot maintain an action for 
use and occupation against the tenant, by contract, of one who held 
the premises adversely to the parties to that suit— neither land- 
lord nor tenant being parties or privies — although the plaintiff de- 
manded rent of the tenant, who is not shown to have acquiesced 
in the claim, and thereafter made no effort todispossess him. Lank- 
ford v. Green, 103. 

Ejectment ; when not maintained. — A warranty deed, upon full pay- 

_ment of purchase-money, conveying to an administrator, as such, 
‘in trust for the absolute use and benefit of such estate and those in- 
terested therein,” lands his intestate had purchased and partly paid 
for, vests no such title in the heirs as will enable them to maintain 
ejectment against a purchaser at a sale by the administrator de bonis 
non, under order of the probate court. (Following and adhering to 
You v. Flinn, 34 Ala. 409.) Pittman v. Corniff, 83. 

Action ; what discloses no cause of.— A complaint in trover by the 
husband alone for the conversion of property which is averred to be 
the statutory separate estate of his wife, discloses no cause of action 
in his favor. Taylor v. Jones, 78. 

Action on account or verbal contract. — The first count as civen in the 
form of complaint prescribed by the Revised Code for action ‘ on 
account or verbal contract,” is so vague and indefinite that it would 
not be admissible as the statement of a cause of action if it had not 
been prescribed by law. Chickering & Sons v. Bromberg, 528. 

Action to subject statutory separate estate. —It is indispensable to the 
maintenance of a proceeding, under the Code, to subject the statutory 
separate estate of the wife, for articles of comfort and support of the 
household, &c., that the estate should have had an existence at the 
making of the contract, continuing up to the institution of the suit. 
Pippin v. Jones, 161. 

Ejectment ; what will support. — The title of the heir to lands of the 
ancestor, sold by order of the probate court for payment of debts, is 
not divested until the administrator, in accordance with an order of 
court, conveys title to the purchaser, and without such title the pur- 
chaser cannot defend ejectment by the heir. Doe ex dem. v. Hardy, 
202; 
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ACTION — Continued. 

9. Attorneys’ fees ; when recoverable. — Counsel fees incurred in defend- 
ing an injunction suit in the chancery court and procuring its disso- 
lution may be recovered in an action on the bond, conditioned ac- 
cording to § 3430 R. C., after the dissolution of the injunction, 
Holmes v. Weaver, 516. 

10. Action ; effect of repeal of statute authorizing suit against the State. — 
Statutes permitting the State to be sued are mere matters of grace, 
conferring privileges, not riehts which it may withdraw at pleasure. 
The repeal of the law authorizing suits against the State strips a 
court, in which such a suit is pending, of all jurisdiction to proceed 
further in the cause. Ex parte State, 231. 

Action by owner, against purchaser from stranger in possession, without 
title ; what nec essary to defeat.— A purchaser of a sewing-imachine 
from one in possession, but without title, cannot defeat a recove ry by 
the owner, unless he shows a bona fide purchase, for valuable ¢ onsid - 
eration, without notice. Sumner v. Woods, 94. 

12. Trover ; when maintained. — A mortgage by the wife of her statutory 
separate estate, to secure payment of her husband’s debt, is void, con- 
ferring no title on the purchaser under it, and she, or her personal 
representative, may maintain trover against the purchaser for the 
conversion of property thus acquired. Northington v. Iaber, 45. 

3. Joint tortfeasors; how may be sued. — Joint tortfvasors may be sued 
jointly or severally for a trespass, and if the fort be of such a nature 
as to authorize it, the injured party may bring trover against one, 
trespass against another, and detinue against a third, if his posses- 
sion was obtained by the aid of the fortious acts of the others. Du- 
bose v. Marz, 506. 

14. Same; judgment against one, when no bar to suit against others. — 
Judgment against one or more joint trespassers in either of these ae- 
tions is no bar to a recovery against the others. Nothing short ofa 
release, satisfaction, or something which the law deems equivalent to 
it, can operate a bar. Jd. 

15. Same.— Where the injured party waives the fort and brings an 
action ex coniractu, he estops himself from pursuing either of the 
trespassers for the fort; but an action of detinue does not have that 
effect, for the reason that it is not an admission that the property 
sued for was not toriously taken from the plaintiff, but rather implies 
the contrary. Ib. 


1 


ADMINISTRATOR. See Executors AND ADMINISTRATORS. 
ADVANCEMENTS. See Cuancery, 1; Estoprer. 


AGENCY. 
r 1. Agent, acts of one claiming to be; when admissible against principal. — 


The fact and se ope of an agency being established, acts of one who 
was where the agent should have been, and exercising the authority 
he had, are competent evidence to enable the jury to determine 
whether such person was in fact the agent; and the fact that this is 
controverted effects the weight, not the admissibility of the evidence. 
S.& N. R. R. v. Henlein & Barr, 606. 

2. Deputy sheriff ; authority of, to bind principal. — The full or regular dep- 
uty sheriff is a general agent for the sheriff, and may be presumed to 
have authority to contract for, and charve his principal with the ex- 
pense of feeding and keeping live-stock upon which the deputy has 
levied. Instructions limiting the authority of the deputy in this re- 
spect will not affect persons dealing with him, unless brought to 
their notice. Ramsey v. Strobach, 513. 


ALIEN. See STATUTES, 3. 
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APPEAL. See Error AND APPEAL. 
ASSURANCE, LIFE. See Lire Insurance. 
ATTACHMENT — GARNISHMENT. 


1. Altachment for rent ; what statule contemplates. — The statute authoriz- 


2. 


~ 


co 


ing an attachment for rent contemplates a tenancy from year to year, 
springing out of contract. Tucker v. Adams, 254. 

Landlord’s remedy for collection of rent; who cannot pursue. — The 
statutory provisions giving the landlord a lien on crops grown on the 
rented premises, and a remedy by attachment to be levied on the 
crop, &c., cannot be pursued by one to whom he transfers the rent 
note. Foster v. Westmoreland, 223. 

“ Cause of attachment ;” what not issuable in attachment suit. — The 
cause for which an attachment issues, which cannot be made an is- 
suable fact in the attachment suit, is not the relation existing between 
the plaintiff and defendant, whether it be that of landlord and 
tenant, or that of debtor and creditor — nor it is the existence of the 
debt averred. Tucker v. Adams 254. 

Same. — The cause of attachment is the state of facts averred as en- 
titling the party to the remedy. In the case at bar, the cause of at- 
tachment was the removal from the rented premises of a portion of 
the crop without payment of rent, &. That the crop had not been 
removed, could not be made an issue in the attachment suit. Jd. 

Attachment bond ; what breach of. — The non-existence of the debt for 
which the attachment issues is a breach of the attachment bond, en- 
titling the defendant to recover in a suit thereon the damages sus- 
tained. Jb. 

Garnishment ; what will authorize suggestion of adverse claim.— A mes- 
sage to the garnishee from a third person that he ‘‘held” a note 
executed by garnishee, if not known to be a fraudulent pretence, 
authorizes the garnishee to set up such claim in the answer, or to 
amend it if already filed. Fowler vy. Williamson, 16. 

Contest of answer; when transfer not within issue. — The garnishee 
waives the right to set up the interest of the transferee, and is liable 
to the plaintiff notwithstanding the transfer, if he fails to set it up in 
the answer ; and on contest of an answer which is a general denial 
of indebtedness, proof of such transfer is without the issue raised, 
and cannot be received. Jb. 


BILLS OF EXCEPTION. 


ie 


2. 


3. 


4. 


Bill of exceptions ; what indispensable to.— The signature of the pre- 
siding judge is indispensable to the validity of a bill of exceptions, 
and alone authorizes its incorporation in the record.  Rollater v. 
Rollater, 111. 

Unsigned bill of exceptions, disregarded. — The appellate court, ex mero 
motu, will disregard an unsigned bill of exceptions, although no mo- 
tion is made to strike it out of the record. Jb. 

Same ; parties cannot dispense with signature of judge. — Neither the 
written consent of parties, nor a joinder in error, can impart validity 
to an unsigned bill of exceptions ; and where parties knowingly sub- 
mit a cause in this condition and the judgment below is affirmed, the 
aflirmance will not be set aside and the cause reinstated upon the 
docket and a certiorari awarded to bring up a bill of exceptions, to be 
signed by the judge in pursuance of an agreement of the parties. 
Kerley v. Vann, 7. 

Bill of exceptions ; construction of. — Where the bill of exceptions 
states that “the defendant requested the following charges in writ- 
ing, which the court refused, and to the refusal of the court to 
charge as requested the defendant duly excepted,” the ruling of the 
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BILLS OF EXCEPTION — Continued. 
court below will be upheld, if any one of the charges requested is 
erroneous. WcGehee v. The State, 224. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 

. Bill of exchange, payee of ; what does not show legal title out of.— The 
mere indorsement of the payees’ names in blank remaining on a bill of 
exchange, when introduced as evidence in a suit on the bill, does not 
show that the legal title was not in them. Beeson v. Lippman, 276. 

2. Same; action against acceptor ; what not irrelevant evidence. — In an ac- 

tion by the payees against the acceptor of a bill of exchange — no 

plea of non est fuctum being interposed — evidence that the acceptor 
acknowledged that he signed his name as acceptor, although un- 
necessary, is not irrelevant. Jd. 

8. Defences against transferee of note. — It is a good defence to a suit by 
the transteree of a note given for land, that, before notice of the 
transfer, the money due thereon was deposited with a third person 
by request of the payee, to be paid to him on his conveying the land 
to the purchaser. ads vy. Murphy, 520. 

4. Variance ; what not material. — A note payable ‘‘ by ” the first day of 
November, 1870, to “John L. Dunham, ag’t or bearer,’’ may be 
properly declared on as payable to John L. Dunham “on?” first 
day of November, 1870. Preston v. Dunham, 217. 

Promissory note ; what sufficient consideration for. —A promissory note 
given in consideration of a loan of Confederate treasury notes, made 
between citizens of this State during the late war, is supported by a 
suflicient consideration. Wyatt v. Ivins, 285. 

6. Same. — A compromise of matters in dispute and litization between 
the parties is of itself a sufficient consideration, in the absence of 
fraud, to support a promissory note given in pursuance of the settle- 
ment. Jb. 

7. Same. — A promissory note, executed by and payable to a party re- 
siding at the time within the Confederate lines, for a loan of Con- 
federate currency, is supported by a valid consideration. (//ale v. 
Huston, Sims & Co. 44 Ala. 134, overruled.) Whitfield v. Riddle, 
467. 

8. ‘* Dollars.’’ meaning of. — The word “dollars” in such a note does not 
necessarily mean dollars of the United States, but the contract must 
be read in the light of surrounding circumstances to determine in 


-_ 


© 


. 


what currency it was solvable. J6. 


9. Same: measure of recovery. —In an action since the war on a note 
payable during the war, given in consideration of the loan of Con- 
federate currency, and intended to be discharged in * dollars” of 


that currency, the measure of recovery is the value of the currency 
at the time of the loan. Jé. 

10. Suretyship : what does create presumption of. — The order in which the 
makers sign a promissory note, of itself raises no presumption of the 
relation of principal and surety between them ; as between them- 
selves. this may be shown by parol, but not to the pre judice of a 
stranger unless he had notice. Summerhill v. Tapp, 227. 

BONDS. See Manpamvs, 1, 2, 4, 5; CONSTITUTIONAL Law, 14. 


BRIDGE, PUBLIC. 

1. Public bridge; what will not authorize destruction of, by private person. 
— The worthless and decayed condition of a public bridge, erected 
by authority of law, or the peril attending its crossing, will not au- 
thorize its destruction or injury by one not suffering particular an- 


noyance or injury. Ovens v. State, 400. 
2. Same. —If a publie bridge, in its original construction and condition, 
materially impedes the free navigation on a stream which is a public 
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BRIDGE, PUBLIC — Continued. 
highway, that fact may be shown in defence by a person who destroys 
the bridge to allow passage for his raft. Owens v. State, 400. 


CARRIER. See Common CARRIER. 


CHANCERY. 

I. Jurisdiction. 

1. Jurisdiction to decree account of advancements. — A court of chancery 
taking jurisdiction of an administration, may, when a distribution to 
heirs or next of kin becomes necessary, decree an account of advance- 
ments and exercise the jurisdiction conferred by statute on the pro- 
bate court. Key v. Jones, 238. 

2. Decree for heir’s share without refunding bond ; when proper. — It is not 
erroneous to decree an heir his share of a particular fund in the 
hands of an administrator, without exactine a refunding bond before 
coercing payment, when the administrator shows by his answer no 
reason why it is improper, and it appears that the estate is solvent, 
that all the other heirs have received their share, and there is no 
allegation of outstanding indebtedness. Wright v. Chambers, 444. 

8. What order has not jurisdiction to make. — The chancery court has no 
jurisdiction to render a decree against one not a party to the suit, and 
connected with it merely as prochein ami, for the amount bid by the 
complainants for lands sold under order of the court, and reported as 
paid by the register, who, under agreement of parties, had accepted 
the draft of the prochein ami in satisfaction of the bid. Execution 
issued on such a decree is void. Moore v. Randolph, 530. 

4. Bill; when contains equity. — A bill by the heir-at-law, to recover his 

share of a particular fund in the hands of the administrator of a sol- 

vent estate, is defective if it seek relief as to that fund only, and not 

a final settlement and distribution also. Such a bill, however, is not 

without equity, and if not assailed for its defects in the court below, 

the objection cannot be raised in this court. /6. 

Sct-off, bill to enforce ; when without equity. — A bill filed by the holder 
of a debt due from the intestate to obtain the benefit of a set-off in 
equity against a debt due the administrator of an insolvent estate, is 
without equity unless it shows that such debt has been duly filed and 
proved against the insolvent estate within nine months after the dec- 
laration of insolvency. Walker v. Tyson, 593. 

6. Same. — A surety cannot come into equity to enjoin the execution 
against him merely because the sheriff refuses to make the money 
out of the principal, although suflicient property, which he is ‘* fast 
making away with,’’ has been pointed out to the sheriff. There is 
an adequate remedy at law. Jb. 

7. Same. — The fact that an administrator, to whom a note was due, 
knew or connived at the purpose of the principal not to defend the 
suit, with the view that the surety, who depended on the principal to 
make defence, would thereby be misled and fail to appear, is not such 
an excuse for the failure to defend at law as will enable the surety to 
come into equity to enjoin the judgment; especially is this the case 
when the surety has been once deceived by the principal as to the 
debt’s-having been paid. 0. 

8. Legislative franchise; when equity will not enjoin invasion of. — A court 
of equity will not interfere to prevent the invasion of a grant or fran- 
chise, before the establishment of the right at law, even where it is 
derived from an act of the legislature, if upon an inspection of the 
statute a reasonable doubt exists as to the power of the legislature 
to enact it. Afoses v. Mayor, 198. 

Injunctions ; never granted except in cases of a civil nature, strictly. — 


ao 
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CHANCERY — Continued. Jurispiction — Continued. 
As a general rule, courts of equity cannot interfere to stay proceed- 
ings in criminal matters, or in any case not strictly of a civil nature, 
nor to arrest the authorities charged with the execution of criminal 
laws, whether the prosecution be for violations of state laws, or for 
the infraction of municipal ordinances. Moses v. Mayor, 198. 

10. Bill of peace ; when allowed. — A bill of peace will lie only when the 
right claimed affects many persons; if the right is disputed between 
two persons only, not for themselves and all others in interest, but for 
themselves alone, the bill will be dismissed. Jb. 

11. Appointment of receiver; pendency of suit essential to authorize. — The 
filing of the bill is the commencement of the suit i1 chancery, and 
until suit is thus commenced the court of chancery has no authority 
to appoint a receiver. Afvone v. Crowder, 221. 

12. Distribution; when equity will decree direct without administration. — 
Courts of equity will dispense with administration and decree distri- 
bution direct, when the only office of administration if gr anted would 
be distribution. McLemore v. Fretwell, 124. 

13. Set-off; what proper subject of.— An heir sold certain cotton belong- 
ing to the Alabama estate to a third person who was to ship and sell 
it in New York. On its arrival there it was seized on legal process 
by the New York administrators. In a compromise with the pur- 
chaser, who threatened litivation, the New York administrators re- 
tained the cotton and paid the purchaser a sum of money on the heir’s 
request to do so “and charge him in their administration account 
with the amount.’’ It did not appear whether the New York adimin- 
istration had ever been settled, or whether there were any outstand- 
ing debts: Held, 1st. That the domiciliary administrator could not 
set off the sum paid by the New York administrator against the heir’s 
claim to a share of the fund here. 2d. If equitable circumstances 
existed warranting the administrator here in making the charge, he 
could obtain relief only on cross-bill filed for that purpose. 3d. 
Mere unliquidated damages arising out of a fort cannot be the sub- 
ject of a set-off in equity. Chambers v. Wright, 444. 

14. Injunction. — In equity, a sale of decedent’s lands made under a void 
order of court will be treated as valid as to those who have know- 
ingly received the fruits of it and treated it as assets; and the court 
of chancery, at the instance of the purchaser, or one claiming under 
him, to whom the administrator and heir had conveyed the legal 
title, will prevent by injunction the cloud on the title, caused by a 
second sale by the administrator de bonis non under an order of the 
probate court. Bell v. Craig, 215. 

15. Equitable mortgage ; how created and enforced, — An equit: ible mort- 
gage of personalty, enforcible in a court of chancery, may be created 
by verbal agreement. The party seeking to esti blish such a trust 
must prove its existence by clear and convineing proof. Casual and 
indefinite expressions will not suffice. Shelburne v. Letsinger, 96. 

Appeal and supersedeas ; decree during void. — When a cause is pend- 
ing in the supreme court on appeal from a moneyed decree, in which 
the appellants executed a good and sufficient supersedeas bond, de- 
crees made by the chancellor affecting the equities and rights of the 
parties are void for wanteof jurisdiction. Moore v. Randolph, 531. 
When injunction will not lie to prevent governor’s appointee from 
takine office. See Beebe v. Robinson, 66. 


II. Pleading and Practice. 


Amendments. — Under our liberal statute of amendments, the chancel- 
lor, on sustaining a demurrer, should not dismiss the bill without first 
allowing an opportunity to amend. Little v. Snedecor, 167. 
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18. Account; when may be stated without reference. — When the amount 
is not in controversy, and nothing remains but a calculation of inter- 
est, the chancellor may, in his discretion, state an account without a 
reference to the register. Chambers v. Wright, 444. 

19. Demurrer, hearing of ; to what confined. — Since the adoption of section 
3330 of the Revised Code the court is prohibited from hearing a de- 
murrer to the bill for any cause not specially set forth. Jb. 

20. Demurrer for non-joinder of defendants ; when properly overruled. — A 
demurrer for non-joinder of parties defendant which does not specify 
those who should have been joined is rightfully overruled. Jo. 

21. Distribution, bill for ; parties to. — A citizen of Georgia, possessed of 
assets here, died intestate in that State, several children surviving 
her there. Subsequently one of the children, a son, died leaving 
children. No administration was had upon his estate, and there 
were no debts against it. Administration was had here upon the 
first intestate’s estate, but none in Georgia. There were no debts in 
either State. By the laws of Georgia an intestate’s personalty is 
distributed to the widow and children in equal parts: Held, 1st. 
The distributees and the children of the deceased distributee might 
well join as complainants in a bill seeking an account and settlement 
of the administration here and a distribution. 2d. The bill was not 
demurrable for want of necessary parties complainant, because the 
administrator of the deceased distributee and the administrator of 
the intestate were not made parties. McLemore v. Fretwell, 124. 

22. Election between suits at law and in equity: not compelled before answer. 
— It is error to compel the complainant to elect between an action at 
law, and the prosecution of his suit in chancery, before he has had 
the benefit of defendant’s answer. Dunlap v. Newman, 178. 

23. Interest: when allowable in equity. — As a general rule interest is always 
allowed in equity whenever it would be recoverable at law. A party 
complaining of the allowance of interest must show the special cir- 
cumstances which render it improper. Chambers v. Wright, 444. 

24. Notice to interested parties ; when may be dispensed with. — Except in 
very special cases, where irreparable injury will result from delay, 
necessary and interested parties must have notice and an opportu- 
nity to be heard before the order appointing a receiver is made, and 
on appeal it will be a fatal objection to an order made without 
notice, that the necessity dispensing with it does not appear. Crow- 
der v. Moone, 220. 

25. Partnership ; bill for settlement of. — A bill for account and settlement 
of partnership affairs, praying that land alleged to have been pur- 
chased by one of the partners, &c., be decreed partnership assets, &e., 
should set forth by appropriate allegations the contract or agreement 
of partnership, and the agreement and facts concerning the purchase 
of the land, so as to enable the court to judge whether the partner- 
ship was in reality formed, and to see without doubt that the land 
purchased was to be partnership property. Little v. Snedecor, 167. 

26. Repugnancy hetween bill and exhibits. — When it is alleged that the 
copartnership was formed at a given time in a certain year, when 
each of the partners contributed, as capital stock of the firm, the 
amounts respectively shown by an exhibit, which does not show any 
such contributions at the time stated, but consists merely of a state- 
ment in figures of various sums of money as having been contributed, 
by the parties respectively, for a series of years, beginning after the 
designated year, there is a repugnancy between the allegations and 
exhibit. 7b. 

27. Multifariousness ; what bill not demurrable for.— A bill filed by cred- 
itors of the husband against the personal representative of the hus- 
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CHANCERY — Continued. PLEADING AND Practice — Continued. 
band and wife, and their children and distributees, and also against 
two insurance companies, in each of which the husband’s life was 
insured for the benefit of his wife and children, charging that he had 
paid therefor more than five hundred dollars annually out of his own 
funds, &c., and praying for an account, and that the excess of insur- 
ance paid for by annual premiums over five hundred dollars be de- 
creed liable for the satisfaction of debts and distributed accordingly, 
is not multifarious. Knickerbocker Life Ins. Co. v. Stone, 589. 

28. Multifariousness ; who can raise objection on ground of.— A bill may 
be multifarious as to one or more defendants without being so as to 
others, and only those defendants as to whom the bill is multifarious 
can avail themselves of an objection to it on that ground. Jb. 

29. Partial decrees condemned. — Partial decrees, parcelling out a fund in 
controversy to one or two of several claimants at one term, and to 
other claimants at another term, and so on, are dangerous departures 
from correct practice, and virtually deprive a party complaining of 
error of all benefit of appeal. Moore v. Randolph, 530. 

30. Preponderance of testimony ; when does not control decree. — In ascer- 
tainine the existence of facts from conflicting evidence, the chancel- 
lor is not necessarily governed by the preponderance of the testi- 
mony. The material inquiry for him is, whether the evidence 
generates in his mind a clear and rational belief of the existence of 
the fact affirmed, essential to relief sought or the defence interposed. 
Marlow v. Benagh, 112. 

31. Sworn answer; effect of as evidence. — When the answer is verified as 
required by the bill, it operates, so far as responsive, as evidence for 
the defendant, and must prevail unless disproved by two witnesses, 
or by one witness with corroborating circumstances. Marshall v. 
Croom, 554. 

32. What raises no question as to amendable defects. — To assign as cause 
of demurrer to the bill that ‘‘it contains no equity,’ is not a 
compliance with § 3330 R. C., and raises no question as to any 
amendable defect. Chambers v. Wright, 444. 


CHARGE TO JURY. 

1. Written evidence; authority of court to charge upon effect of. — The 
authority of the court to charge upon the effect of evidence consist- 
ing wholly of depositions, is no greater than where the testimony is 
delivered orally. Luke v. Calhoun Co. 115. 

2. Charge upon effect of, when erroneous. — Although the jury believe 
evidence, which is without conflict and tends strongly to prove the 
plaintiff's case, they should not be instructed to find for him, if they 
are authorized to make any deduction or inference which is fatal to 
his right of recovery. /0. 

3. Charge to jury; what erroneous. — Where there is no evidence of a 
particular fact the court may so instruct the jury, but such a charge 
should rarely if ever be given without hypothesis. The giving of a 
charge that “ there is no sufficient proof”’ of a particular fact will not 
be upheld when all the evidence is not set out and there is nothing 
to show that the charge was not an invasion of the province of the 
jury. Lallonette’s Heirs v. Lipscomb, 570. 

4, What should be refused. — A charge which is not applicable to the evi- 
dence, or calculated to mislead the jury, should be refused. North- 
ington v. Faber, 45. 

5. Same.— A charge not moved for in writing, or asserting several legal 
propositions, any one of which is incorrect, is properly refused. 
Preston v. Dunham, 217. 

6. Invasion of province of jury ; what charge is. — In an action against a 
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CHARGE TO JURY — Continued. 
carrier for failure to deliver goods intrusted to it for delivery at a 
particular place, the testimony being conflicting as to whether the 
goods had ever been so received, and whether freight had been paid 
on them, a charge ex mero motu that “if the jury believed, from the 
evidence, that the carrier received freight on the goods in question, 
that was sufficient evidence that the defendant had the goods in pos- 
session at that time,’’ is an invasion of the province of the jury, and 
necessarily erroneous. MM. & G. R. R. Co. v. Williams, 278. 
See PLEADING AND Practick, 23; CrrminaL Law. 

CODE. See Revisep Cope. 

COMMON CARRIER. 

1. Common carrier; how far may restrict common law liability by special 
contract. — A common carrier can make no contract protecting him 
against liability for his own or his servant's negligence, but may, by 
special contract with the shipper, reasonably restrict his common law 
liability in other respects. S. & N. A. R. R. Co. v. Henlein & Barr, 
606. 

Same ; burden of proof. — The carrier cannot escape liability for loss 
or injury to property transported under special contract, unless he 
shows not only a loss or injury from a cause within the limitation, 
but also that it was occasioned without negligence on his part. 0. 

3. Same ; responsibility of carrier of live-stock. — A carrier, undertaking the 
transportation of live animals, in the absence of a special contract, is 
chargeable on its common law liability for their safe delivery ; but is 
not responsible for loss or injuries resulting from their nature or pro- 
pensities. 

Special contract, validity of ; how determined. — Whether a special con- 
tract is reasonable and just must be pronounced by the court, in view 
of all the attending circumstances. Jb. 

Same ; what is reasonable and just. — A stipulation in a special contract, 
entered into in consideration of reduced rates and a free pass to the 
owner, that he shall attend the live-stock and care for it, at his own 
expense, in case of accidents, is reasonable and valid; and the carrier, 
if not wanting in the diligence required of him, is not liable for losses 
occasioned by the shipper’s inattention in these respects. Jb. 

6. Same. — A stipulation in a special contract (entered into in considera- 
tion of reduced rates and a free pass to the shipper) that the value at 
the time and place of shipment, not to exceed fifty dollars per head for 
ordinary beef catile, should be the measure of recovery for any loss 
for which the carrier is liable, is just and reasonable, and is the 
measure of the carrier’s liability. (MANNING, J., dissenting on this 
point.) Tb. 

COMPROMISE. See Bitts or EXCHANGE AND Promissory NOTES, 6. 

COMPUTATION OF TIME. 

1. Computation of time from a given day; rule for. — Where time is to be 
computed from or after the day of a given date, that day is to be ex- 
cluded from the computation, unless it appears that a different com- 
putation was intended. Goode v. Webb, 452.° 

2. Same. — Accordingly, there being no other evidence than the written 
lease “for the term of one year from the first day of November, 1872, 
to the first day of November, 1873,” it was held that the term com- 
menced on the second day of November. Jo. 


CONFEDERATE MONEY. See Bitts or EXCHANGE AND PROMIS- 
sory Nores, 5, 7, 8,9; Execurors AND ADMINISTRATORS, 3. 


CONFEDERATE STATES. See ConstituTionaL LAw, 12, 13. 


tw 


~~ 


© 





ee 


634 





INDEX. 


CONVEYANCE. See Deeps. 
CONTEMPT. See Courts, 7. 


CONSTITUTIONAL LAW. 
1. Art. IV. § 32 of Constitution ; what does not apply to. — The thirty-sec- 


2. 


3. 


ond section of Art. IV. of the state Constitution is not restrictive of 
the power of the general assembly to compound, release, or discharge 
debts due the State. This power is the same over all debts no matter 
how originating, and must of necessity reside in some department of 
the government. Under the Constitution there is no other repository 
of the power than the general assembly. State v. Mills § Breitling, 
484, 

Act compounding debt due the State ; what not essential to validity of. — 
It is not essential to the validity of an act compounding or releasing 
a debt due the State that it be passed by a vote of two thirds of the 
members of each house. Jd. 

Art. IV. § 32 of the Constitution ; to what applies. — Art. IV. § 32 of 
the Constitution has no application to dealings between the State 
and its officials and employees, charged with the collection, keeping, 
or disbursement of its revenue. It should be so construed so as to 
prevent the general assembly from effecting in an indirect manner 
the things conditionally prohibited in that section — as by a loan by 
a two thirds vote, and a subsequent release of the debt thereby 
created in favor of the State, by a majority vote. (Per MANNING, 
J., concurring.) Jb. 


4. Art. VI. § 13 of Constitution ; effect of.— Art. VI, § 13 of the Consti- 


~ 
. 


tution is not an express grant of civil jurisdiction to justices of the 
peace, but was intended to limit their jurisdiction to controver- 
sies involving a sum not exceeding one hundred dollars, leaving 
it to the general assembly to determine the class of cases in which 
it shall be extended to or reduced below that point. Tuylor v. Woods, 
474, 


. Art. XIT. of Constitution ; operation of. — There is nothing in Art. XII. 


creating the “ Bureau of Industrial Resources,” or any other part of 
the Constitution, which prohibits a reduction, by a subsequent statute, 
of the compensation of the ‘“* Commissioner of Industrial Resources,” 
as fixed by prior statutes at the time of his induction into office. Ex 
parte Lambert, 79. 

Section 16, Art. I. of Constitution ; not mandatory. — Section 16 of Art. 
I. of the Constitution which declares that * suits may be brought 
against the State in such courts as may be by law provided,” is not 
to be construed as imposing a duty upon the legislature to pass laws 
authorizing such suits. Ex parte State, 231. 

Subject-matter of act not clearly expressed in its title. — The act of the 
General Assembly of Alabama, entitled “ An act to establish the 
Mobile Charitable Association for the benefit of the common school 
fund, without distinction of color,’? approved December 31st, 1868, 
violates Art. IV. § 2 of the Constitution, and is therefore void. (/Zorst, 
Mayor, &c. v. Moses et al., reaffirmed on this point.) JZoses v. Mayor, 
198. 

Same. — Section 17 of the act to ‘‘ establish the city court of Eufaula” 
contains no provisions not warranted by the subject of the act as ex- 
pressed in its title ; such an act necessarily including the jurisdiction 
to be conferred upon the court, the manner of its exercise, and the 
parties who may invoke it. Ex parte Iickey, 228. 

Same. — The “ Act to increase the compensation of executors, adminis- 
trators, guardians, and county commissioners in Lauderdale county,” 
approved February 19, 1865, is not obnoxious to that part of section 
2, Art. IV. of the Constitution of 1865, which declares that ‘‘ each 
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CONSTITUTIONAL LAW — Continued. 
law shall embrace but one subject, which shall be described in the 
title.’ Key v. Jones, 288. 

10. Same. — The subject of the “ Act to regulate the confinement and dis- 
charge of persons charged with misdemeanor,” approved Dec. 17th, 
1873, is sufliciently clear and comprehensive, within the meaning of 
section 1, Art. IV. of the Constitution, to authorize all the provisions 

¢ of the act. Giles v. State, 29. 

11. Ordinance No. 40 of Convention of 1867, construed. — Ordinance No. 
40 of the Convention of 1867, to allow widows, orphans, and others 
to review the validity of sales and settlements of estates made by 
guardians, trustees, &c., passed February 6, 1867, was mandatory 
upon the general assembly to pass proper laws to carry its provisions 
into effect ; but in the absence of such legislation was inoperative and 
conferred no power on the courts. Watson & Wife v. Stone, 150. 

12. De jure government of State during late war.— The state government, 

as organized and existing, in all its departments in Alabama, during 
the late war, was its rightful de jure government. Parks, Brewer & 
Co. v. Coffey, 32. 

13. Same; proceedings of courts of.— Judgments and proceedings of its 
courts, which during that time formed a portion of that government, 
not violative of the Constitution and laws of the United States, or in- 
fringing upon the state Constitution, are valid and binding, Jb. 

14. Probate judge, office of ; statutory. — The office of probate judge is not 
created by the Constitution, but exists and its character is defined by 
statute. The various bonds required of him are not exacted as 
pledges for integrity and fidelity in the discharge of his judicial func- 
tions, but as a guaranty for his responsibility and diligence in the 
pertormance of his ministerial duties. 7hompson v. Holt, 491. 

Same ; what amounts to abandonment of office. — The failure to give the 
bond required by law as the condition precedent to entering upon 
the discharge of the duties of the oflice, is in legal contemplation a 
failure to accept ; and the failure to give the additional bends, when 
required, is a refusal to perform the condition on which the right to 
continue in the oflice depends, and is an abandonment of it. J. 

16. Same; what not removal from office in meaning of the Constitution. — In 
either case the failure to give the bonds required is the voluntary act 
of the judge himself, and the vacancy thereby occasioned, when en- 
forced against him, is in no legal sense a “removal from office ”’ 
within the meaning of the Constitution, or otherwise violative of its 





_ 
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provisions. Tb. 
See CrimiInAL Law, 8; GENERAL ASSEMBLY, 3; STATUTES, 5, 6. 

CONTRACT. 

1. Contract ; when becomes complete. — Where an order or proposal for 
the purchase of guano is sent by letter to dealers in Georgia, who, in 
compliance therewith, ship the guano on board the cars in that State 
consigned, as directed, to the purchaser here, the contract of sale is 
complete in the State of Georgia. Boit v. Maybin, 252. 

Same ; validity of in Alabama. — If valid by the laws of Georgia, such 
contract will be enforced here; the buyer cannot avoid it because the 
euano was not branded and inspected before sale under the inspec- 
tion laws of Alabama. Jb. 

Non-performance; what necessary to constitute excuse for. — Where the 
act of a party, for whose benefit conditions precedent attach, is relied 
on as an excuse for non-performance, it must be the proximate and 
not the remote cause of the failure to perform, and be of such a char- 
acter as to render performance impossible, or induce the belief that it 
was waived, or if attempted would not be accepted. Brooklyn Life 
Ins. Co. v. Bledsoe, 538. 
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CONTRACT — Continued. 

4. Set-off when allowed.— Whenever the vendee can maintain a cross-ac- 
tion at law, because of matters arising out of the contract of pur- 
chase, or because of the vendor’s breach of the contract, and the 
damages recoverable are fixed by a legal standard, such damages may 
be insisted on by way of set-off. Eads v. Murphy, 520. ‘ 

See ComMon CARRIER, 2-7; Fraup, 1, 5; Lire INSURANCE, 7. 


COSTS. 
Costs ; when not imposed. — In this case, although the judgment of the 
circuit court was reversed and a peremptory writ of prohibition issued, 
no costs were imposed on the county judge. State v. McDuffie, 4. 


COUNTIES. 

1. County taxes; not payable in warrants. —In the absence of a special 
enactment authorizing it, the tax-collector has no authority to receive 
warrants on the county treasury in payment of taxes due the county, 
and there is no provision in the Revenue Law of 1868 which gives 
such authority. Burke v. Armstrong, 48. 

2. Sheriff's fees under § 4438 Rev. Code; how paid in Marengo county. — 
The ‘* Act to consolidate the fund of fines and forfeitures and the 
general fund of the county of Marengo,’’ approved February 13, 
1871, has the effect to make claims which might accrue under § 4438 
of the Revised Code a charge against the county to be paid out of its 
general fund. Michael v. Marengo County, 159. 

3. Same; when such claims are barred for failure to present to commission- 
ers’ court. — Under that act, claims not presented within twelve 
months are barred by Rev. Code, § 909. But claims existing at the 
passage of said act were not barred if so presented in twelve months 
thereafter, and the time for such presentation was further extended 
by the act approved March 4, 1878, to the Ist day of January, 1874. 
Tb. 

COURTS. 

1. Judicial proceedings during late war. — Judicial proceedings, had in the 
courts of this State during the late war, are valid and binding in all 
respects, save where they conflict with the Constitution and laws of 
the United States, or tend to impair the just rights of citizens there- 
under. Hill v. Huckabee, 155. See also Parks, Brewer & Co. v. 





t Coffey, 32. 

i 2. Presumption as to existence of jurisdictional fact. — No presumption of 
i the existence of the jurisdictional fact arises from the mere exercise 
of jurisdiction by a court of inferior or limited jurisdiction ; yet when 
iq its record declares the ascertainment of such jurisdictional fact, its 


determination is conclusive until reversed on appeal. Pettus v. Me- 
Clannahan, Do. 

3. Judgments ; control of court over, after adjournment of term. — The su- 
preme court has no power, at a subsequent term, to entertain a mo- 

tion to dismiss an appeal upon the same grounds of a motion which 

fi had been overruled at a former term. Dunlap v. Newman, 178. 

i 4, Judgment ; what may be set aside at subsequent term. — Void judgments 
may be set aside after the expiration of the term; but to authorize 
this, the invalidity of the judgment must appear on the face of the 

record, and not from matter dehors the record, exeept in cases of 

F fraud, and where judgment was rendered after the death of a party. 

Petius ve. McClannahan, 55. 

5. City court of Mobile ; power to hold special terms. — The city court of 
Mobile has authority to hold, by special adjournment, such terms as 
may be necessary for the dispatch of business, and at such special 
term may exercise its full criminal jurisdiction, including the origina- 
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COURTS — Continued. 
tion, of a grand jury, if, in its judgment, the public good requires it. 
Wilson v. State, 299. 

6. Russell circuit court ; authority of at special term.— The circuit court 
of Russell had authority to compel the trial of a criminal case at the 
special term, held under the act of December 11th, 1874, although 
the case had been regularly reached and continued at the preceding 
regular term. Fields v. Sate, 348. 

7. County court; of what proceeding has not jurisdiction. — The county 
court has no jurisdiction, either under the statutes or its power to 
punish for contempts, of a proceeding to impose upon the sheriff the 
fine of $100, authorized by § 4167 R. C., for his failure, from want 
of due diligence, to execute a “ writ of arrest ;” and if it takes cog- 
nizance of such a proceeding the sheriff is entitled to prohibition to 
restrain its action in the matter. Stafe v. McDuffie, 4. 

8. Justice of the peace ; Jurisdiction of in actions of tort. — The jurisdiction 
of justices of the peace in actions of fort never having been extended 
beyond fifty dollars by act of the general assembly, that officer has 
no jurisdiction of an action for the recovery of chattels in specie, 
where the value claimed exceeds fifty dollars. Taylor v. Woods, 
474, 

9. Circuit judge; authority to approve sheriff’s bond. — Under the law of 
force on the 27th day of December, 1871, a circuit judge had no au- 
thority to approve the bond of a sheriff elected that year. Cook v. 
Candee, 109. 

CRIMINAL LAW. 
ADULTERY. 

1. Evidence anterior and subsequent to offence; when admissible.— On a 
charge involving illicit intercourse, during a particular period, evi- 
dence of acts anterior or subsequent to that time, which tend to illus- 
trate or explain similar acts within the particular period, although 
not evidence on which to base a conviction, are admissible in con- 
nection with evidence of similar acts during the time laid, to prove 
illicit intercourse as charged. Alsabrooks et al. v. The State, 24. 


ARSON. 

2. Arson; degree of ; test for distinguishing indictment. — Under a statute 
dividing arson into three degrees, and clearly defining the circum- 
stances which constitute arson in the first and second degrees, and 
providing that “ arson committed under such circumstances as do not 
constitute arson in the first or second degree is arson in the third de- 
sree,” an indictment merely charging arson in the general words of 
the statute, and following the analogous forms given for the higher 
degrees, without alleging any fact or circumstance which constitutes 
arson in the first or second degree, is necessarily an indictment for 
arson in the first degree, and is suflicient in form and substance. 
Brown et al. v. The State, 345. 

3. Arson in the third degree ; value of property burned immaterial. — The 
value of the building and contents burned is not an element of the 
offence in arson in the third degree. Jo. 

4. Arson in first degree ; what sufficient finding to authorize sentence for. — 
The first of the three degrees of arson is the only one on conviction 
of which the jury is authorized to affix imprisonment in the peniten- 
tiary; and a general verdict of guilty, returned on an indictment 
charging arson in the first degree in a single count, and affixing im- 
prisonment in the penitentiary, is therefore suflicient to authorize 
sentence for that offence, although the verdict does not expressly 
state the degree of which defendant is convicted. Davis v. The 
Slale, 357. 
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5. Same ; property, in whom laid. — Although the building burned is sit- 
uated on the premises of another, the ownership is properly laid in 
the name of a servant who dwelt in the house, the owner having 
given her possession for that purpose under a contract of hiring 
which bound him to do so as long as she remained in his service. 
Davis v. The State. 

ASSAULTS. 

Assault with intent to murder or maim ; what charge as to, erroneous. — 
On the trial of an indictment for an assault with intent to murder or 
maim, a charge that ‘* there must have been a deliberate specific in- 
tention to murder or maim the person assaulted ’’ is calculated to 
mislead the jury, and is erroneous. Allen v. The State, 391. 

7. Provocation ; what not sufficient to deprive assault of felonious character, 
— Sudden passion upon adequate provocation may deprive an as- 
sault of its felonious character ; but mere passion not suddenly 
aroused by sudden affray in which the accused was not the aggressor, 
will not deprive an assault, with a deadly weapon, of its fe lonious 
character. Jb. 

BASTARDY. 

8. Imprisonment for debt ; what is not within meaning of the Constitution. — 
The sections of the Revised Code which require the imprisonment of 
the putative father in bastardy proceedings, if he fail to give bond 
for the support of the child, are not violative of the constitutional 
inhibition against imprisonment for debt. Pau/k v. The State, 427 

9. Paternity of child; what evidence relevant on issue as to.— The issue 
being as to the paternity of the bastard child, the defendant m: Ly 
prove that the child bears no likeness to him, or that it rese mbles 
another man who had opportunities of illicit intercourse with the 
mother ; but proof that the child resembled the children of another 
man, without showing in what particular, or that such children re- 
sembled their father rather than their mother, is too vague and indef- 
inite and is properly excluded. 16. ; 

BAWDY-HOUSE KEEPER. 

10. Common law offence of keeping bawdy-house ; not repealed. — Section 

3630 of the Revised Code upon vagrancy, which makes amenable to 

its provisions *‘any person who is a common prostitute, or the kee per 

of a house of prostitution, and has no honest means of ¢ mployment,’ 

&e., does not repeal the common law offence of Re eping a bi awdy- 

house ; and the punishment for the latter offence not being ‘* par- 

ticularly specified” in the Revised Code, the court, on conviction, 
may properly award the punishment authorized by section 3754 of 

the Revised Code. Ex parte Birchfield, 377. 

BIGAMY. 


11. Bigamy ; what charge as to erroneous. — Held, that upon the facts of 
this case, as detailed in the opinion, a charge that ‘‘ marriage in 
cases of this kind could be proved by cohabitation, living together, 
or the confession of the parties ; that it was like any other civil con- 
tract in this respect ; and it was not necessary to show by proof, that 
the requirement of the statutes were conformed to in order to estab- 
lish a marriage in either case, and that it was not necessary to show 
the authority of the parties who solemnized the marriages,” &c., was 
erroneous. Brown v. The State, 338. 


BURGLARY. 


12. Burglary ; what constitutes. — Going down a chimney into a house, used 
for storing cotton, with the intent to steal, and getting out through a 
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14. 


15. 


16. 


23. 


window by breaking the inside fastening, is a sufficient “ breaking 
into and entering ” to constitute burglary as defined by section 3695 
of the Revised Code. Walker v. The State, 379. 

Ownership of house burglariously entered ; in whom laid. — Where the 
prosecutor by consent of the owner of the freehold erects on it a 
building, for their mutual convenience, which is in their joint use at 
the time of the burglary, the ownership is properly laid in them 
jointly. Webb v. The State, 422. 

CARRYING CONCEALED WEAPONS. 


Concealed weapon ; burden of proof as to exculpatory facts. — The 
carrying of a weapon concealed not being denied, it is not error to 
instruct the jury, who have been previously charged as to the law of 
the case, “if they are not satisfied from all the evidence that the de- 
fendant had good reason to apprehend an attack ” (that being the 
only defence) “they must find him guilty.’’ Hogg v. State, 2. 

Same ; what not sufficient to excuse. — Reasonable ground to apprehend 
an attack at a dangerous locality which defendant visited about day- 
break, will not be a sufficient excuse for casually carrying concealed 
a weapon, procured for that visit, late in the day at a locality not 
shown to be dangerous. Chatteaux v. The State, 388. 

CHARGE TO JURY. 

Charge to jury ; what, error to refuse. — It is error to refuse to charge 
the jury, on the trial of an indictable offence, that they must be sat- 
isfied ** beyond all reasonable doubt and to a moral certainty ”’ of the 
existence of every fact necessary to establish the defendant’s guilt. 
Williams v. The State, 411. 

Same. —After charging the jury on defendant’s written request, as to 
the ascertainment of the sense and meaning in which he used a par- 
ticular word, it is not error to further instruct the jury that they 
must look to the evidence in order to determine that question. 
Blair v. The State, 343. 

Charge to jury ; what erroneous. — A charge to the jury to convict, if 
they believe the evidence, is erroneous, if any material fact is to be 
inferred and is not a conclusive presumption from such evidence. 
Weil v. The State, 19. 

Same. — A charge which assumes as proved a fact which is disputed, 
cannot be given without a palpable invasion of the province of the 
jury and is always rightly refused. Boddie v. The State, 325. 

Same. — A charge that the jury must acquit, ‘‘ if from all the evidence 
there is a probability of the innocence of the defendants,” is, without 
more, calculated to mislead the jury and is properly refused. Wil- 
liams v. The State, 411. 

Same. — It is error to charge the jury in a criminal case that, *al- 
though they may have a reasonable doubt of any single fact in the 
testimony of any witness, they cannot acquit unless such fact is 
material to the issue joined.” Williams v. The State, 26. 

Same. — The court never errs in refusing a charge requiring explana- 
tion, or which has a tendency to mislead or confuse the jury, e. g., as 
where the court in its charge enumerates several facts connected 
with a criminal transaction, upon consideration of which the jury 
might pronounce a verdict of guilt, and the defendant singles out 
one of these facts, and requests a charge that ‘* from this fact alone” 
guilt cannot be inferred. Adams v. The State, 379. 

Same. — A charge, based upon all the evidence which withdraws from 
the consideration of the jury a material element of the offence, 
should be refused. Jordan v. State, 188. 

Same. — On the trial of an indictment under § 3643 of the Revised 
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25. 


26. 


28. 


31 


33. 


34, 


Code, it is error for the court, in its charge to the jury, to refer to 
the action of the general assembly in refusing to pass a bill, allowing 
a railroad corporation to issue change bills. Jordan v. State, 188. 

Reasonable doubt ; what charge as to erroneous. — The doubt which re- 
quires an acquittal must be an actual, substantial doubt, generated 
from a careful weighing of the evidence, and not a mere possibility 
or speculation. Charges which are so general as to authorize an ac- 
quittal upon mere possibility or speculative doubt are properly re- 
fused. Owens v. The State, 400. 

Section 2756 of Revised Code, construed. — Section 2756 of the Re- 
vised Code secures to parties the unqualified right to have charges 
moved for in writing, given in the very terms in which they are writ. 
ten, if embodying correct legal propositions and not abstract or mis- 
leading. Liland v. The State, 322. 

Same. If the charge requested needs qualification, modification, or 
restriction, to render it a correct legal proposition, applicable to the 
evidence, it should be refused. If the court gives a charge, which 
it might have refused without error, it cannot afterwards add a qual- 
ification, however correct in point of law. Any other ruling nullifies 
the plain terms of the statute. Jb. 

Same ; right to explain charge defined. — The statute does not prohibit 
the explanation of a charge, in order to relieve it from involvement 
or obscurity, or to make plain and interpret the terms employed, if 
necessary to prevent its misleading the jury, or to enable them intel- 
ligently to apply to the case before them the principles of law as- 
serted in the charge. Jb. 

Same. — Section 2756 of the Revised Code, which requires written 
charges to be given or refused in the terms in which they are 
asked, does not forbid the court after giving a written charge, at the 
detendant’s request, as to a particular phase of the testimony, from 
instructing the jury in another charge, that they must look to all the 
evidence and not a part of it, in forming their verdict. //ogg v. The 
State, 2. 

Charge to Jury 5 what not erroneous as to law of self-defence. — The 
court in charging upon the law of self-defence may properly instruct 
the jury that to justify the taking of life there must be an ‘ impert- 
ous necessity rng xisting, or reason; ably apparent, to prevent the com- 
mission of a felony or great bodily harm. Filand v. The State, 322. 

Misleading charge ; when ground for reversal. — It a charge given has 
a tendency to mislead, the party objecting to it should ask an ex- 
planatory charge ; failing to do this, his exception will not be avail- 
able on error unless the inevitable effect of the charge was to mislead 
the jury. Jb. 

Province of jury. — It is for the jury to say, in view of the character 
of the deceased, what his threats and conduct at the time of the 
homicide really imported, and how far they illustrate the condition of 
the parties and the motives which actuated them. A charge singling 
out a particular act or isolated expression of the deceased, and in- 
structing the jury that that act or threat cannot be invoked to illus- 
trate this bad character, is an invasion of their province and neces- 
sarily erroneous. Jb. 

What charge properly refused. — A charge which would authorize the 
jury to acquit, if the homicide was committed under the apprehen- 
sion of danger, whether to life or limb, or of lesser injury, without 
regard to the reasonableness of the apprehension, is properly re- 
fused. Jb. 

Countersigning paper, &c.; erroneous charge as to proof of.— Ona 
prosecution under § 3643 of the Rev. Code, ‘‘ for countersigning a 
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paper,” &c., “issued without authority of law for purposes of money, 
or for general circulation,” a charge that the defendant could not be 
convicted, “unless there was proof by an eye-witness to the signa- 
ture, or proof that defendant admitted the signature to be his, or 
that the signature was in his handwriting,’ is erroneous. Jordan v. 
State, 188. 


EVIDENCE. 


35. Evidence ; sufficiency of. — Evidence which is pertinent, and tends to 
prove the issue, cannot be excluded merely because it is ‘* weak and 
inconclusive.” Its sufficiency is a question for the jury. Alsabrooks 
v. The State, 24. 

36. Opinion of witness; what, inadmissible. — A witness who was very 
wakeful and saw defendant go to bed, in the same room in which 
witness slept that night, and found him there next morning, cannot 
give his opinion ‘‘ that the defendant could not have left the room 
without his knowing it,’’ as proof to establish an alibi for the defend- 
ant. Bennett v. State, 370. 

37. Dying declarations ; admissibility of. — Dying declarations are inad- 
missible, unless made under a sense of impending dissolution, and 
concerning the circumstances immediately attending the acts ocea- 
sioning the declarant’s death and forming a part of the res geste. 
Walker v. State, 192. 

38. Same; case in point.— Deceased was badly shot, and in reply to 
efforts by his physicians to encourage and buoy him up said he * was 
mortally wounded, and knew he would die, and requested a minister 

, to be sent for,’? which was done. On being questioned as to the 
circumstances of the difficulty, he replied, “I am suffering a good 
deal now. I will tell you more about it after a while.” After this, 
but how long is not shown, the deceased made declarations which the 
court admitted against defendant’s objection. Held, that the State 
should have shown how long it was after the encouragement was 
cviven before the declarations were made, and what the deceased’s 
opinion then was as to his condition. Jb. 

39. Res geste; admissibility of declarations of deceased identifying prisoner, 
as part of res geste. — The defendant, Jake Wesley, being on trial 
for murder, it is competent to prove, as part of the res geste, that de- 
ceased, having been aroused before day by a noise at his chicken 
house, and going out to see what occasioned it was shortly afterwards 
heard to exclaim, “ Jake, what are you doing here ?”’ when it appears 
that, on returning in a short time and dressing himself, deceased 
again went out and was absent five or six minutes, during which time 
witness heard the reports of two shots, and saw deceased return 
wounded. Wesley v. State, 182. 

40. Declarations of the deceased ; when not part of the res geste. — Decla- 
rations or statements made by the deceased, in the absence of the 
prisoner, while walking to a church, at which he was killed that night, 
about fifteen minutes after his arrival, as to why he had not killed 
the prisoner in a difficulty which had occurred between them on the 
afternoon of the same day, are not admissible evidence against the 
prisoner on trial for the murder of the deceased. Jackson v. The 
State, 305. 

41. Dying declarations ; verbal evidence of ; when not inadmissible. — A per- 
son who has heard dying declarations may be examined verbally as 
to them, although a magistrate present took down and reduced to 
writine declarations made to him, at the same time, which were read 
over to and approved by the deceased, and were then in the custody 
of the court. Ael/y v. The State, 561. 
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42. Excitement of prisoner ; what evidence of, inadmissible. — It is error to 
allow a witness to state that the prisoner “ looked excited ; ” the signs 
of excitement should be stated, and the question left for the determi- 
nation of the jury unbiased by the witness’s opinion. Such evidence 
should always be received and weighed with great caution. Gassen- 
heimer et al. v. The State, 314. 

43. Threats by deceased ; when admissible in favor of defendan!. — Threats 
made by the deceased, a short time before the commission of the 
homicide, indicating an angry and revengeful spirit towards the pris- 
oner and a determination to do violence to his person, which were 
communicated to the prisoner a short time before the killing, are ad- 
missible evidence in his favor. Powell v. The State, 1. 

44. Conspirators; acts of one when evidence against all. — Where several 
persons combine to commit an offence, what is said and done by one 
in the presence of the others, while in the commission of the offence, 
is admissible evidence against all of them, both as parts of the res 
geste and as acts of a confederate cooperating with the other con- 
spirators in an unlawful act. Smith et al. v. The State, 407. 

45. Distinet substantive offence, evidence of, on trial of another ; when admis- 
sible. — Evidence of one distinct substantive offence is generally inad- 
missible on the trial of another, but may be resorted to in some eases : 
€. g-, as where the offence charged and that proposed to be proved 
constitute but one transaction, or to prove the identity of the offender ; 
where it is necessary to prove a motive, and there is an apparent 
connection between the criminal act proposed to be proved and that 
charged; where the accusation involves a series of criminal acts which 
must be proved to make out the offence; where it is necessary to prove 
a scienter, and the like. Gassenheimer et al v. The State, 314. 

46. Same; what not admissible in proof of scienter. — Ina prosecution for 
receiving a sack of cotton knowing it to have been stolen, it is not 
competent for the State to show, in proof of the guilty knowledge of 
defendants, that “the week previous to the finding of the sack of 

: cotton in defendants’ storehouse, persons had been seen going in just 
before and about daybreak, with sacks of cotton, and coming out 
with the sacks empty.” Such facts alone neither show that such 
sacks of cotton were stolen, nor that defendants knew it when they 
received them. Jb, 

47. Bad character of deceased ; when admissible evidence. — Evidence of 
the bad character of the deceased for violence, &c., is admissible 
when it illustrates or tends to illustrate the circumstances attending 
the homicide, and to qualify, explain, and give meaning and point 
to the threats and conduct of the deceased at the time of the killing. 
Eiland v. The State, 325. 

48. Same. — Such proof is not limited to cases in which the degree of 
homicide, or the fact that the killing was in self-defence, is doubtful ; 
but it should never be received when there is no act or word of de- 
ceased, at the time of the killing, which can be explained or illus- 
trated by such character. or when there is no evidence tending to 
show that the killing was in self-defence. Jb. 

49. Confessions of guilt; what admissible. — Where the owner of stolen 
property not suspecting the defendant, offered him a reward if he 
would get the property and thief, and the defendant a few days 
thereafter brought back the property and demanded the reward, and 
on being refused because he had not brought the thief, replied that 
he was the thief, and again demanded the reward, such declarations 
are properly admitted against him, on a trial for the larceny of the 
property, as confessions of guilt. McIntosh v. The State, 355. 

50. Same; weight to be accorded to.— There is no rule of law requiring 
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the jury to give equal credence to every part of a confession “ unless 
it is clearly disproved.” All of it must be carefully weighed in the 
light of the surrounding circumstances, the motives which may have 
induced it, and its consistency with the other evidence, and the jury, 
without capriciously accepting or rejecting any portion, should credit 
such parts as they find reason for believing, and reject that part 
which they find reason for disbelieving. Hiland v. The State, 323. 
51. Same. — Statements made by the prisoner, at his own house, in 
response to a question “how he came to shcot the deceased,” and 
not induced by any threats, duress, or promises, are admissible 
evidence against him. Walker v. State, 192. 

Same. — Where a conviction of the husband is sought on a sale of 
liquor, without license, made by the wife in his presence and with 
his knowledge, evidence of similar sales made by her in his presence 
(although not proof to convict him) is admissible “ to illustrate the 
character of the-sale’’ in the particular case, and to show that it 
was made by authority of the husband. Hensley v. The State, 10. 

53. Sale; what sufficient to prove.—In the absence of other evidence, 
testimony of a witness that he ‘‘ bought” the liquor, is sufficient to 
prove a “sale”? of it. 1b. 

54, Evidence as to loss of property ; what properly received. — A witness 
who testified that he had lost cotton from his gin-house is properly 
permitted to state that he ascertained that fact by a comparison of 
the weight of the cotton when first put into the house with its weight 
after being “ ginned out.” Gassenhcimer et al. v. The State, 313. 

55. Same; what competent evidence. —On the trial of an indictment for 
the wilful failure to appear, after entering into the recognizance, the 
bond or undertaking entered into is relevant evidence. Avery v. 
The State, 341. 

56. Evidence ; what irrelevant on trial of larceny. — On a trial for larceny, 
proof of the “ bad character” of the employees and others about the 
warehouse, from which the property was stolen, who are in nowise 
connected with the case either as defendants or witnesses, and not 
charged with the theft, is wholly foreign to the issue and utterly in- 
admissible. Bennett et al. v. The State, 370. 

57. Same; relevancy of evidence on indictment for. — Under an indictment 
for arson in the third degree where the building is designated a “ corn 
crib,” proof that “corn and fodder were kept in it” is relevant and 
proper to show that the building was such an one as described in the 
indictment ; but proof of what was in it at the time it was burned 
is irrelevant, and should be excluded on motion. An objection to 
the whole of such testimony, not distinguishing between the legal 
and illegal, is properly overruled. Brown et al. v. State, 349. 

Vote : what best evidence of. — The poll-lists are the highest and best 
evidence of who voted at an election ; and when it does not appear 
from them that the defendant voted in his real name, or in the name 
by which he is indicted, or that there is a name on the poll-list 
representing the ballot cast by him, there can be no conviction for 
illecal voting. Wilson v. The State, 299. 

59. Conviction on circumstantial evidence, rule as to. — The case of Faulk 
etal. v. The State (in MS.) explained, and the doctrine, laid down 
in Mickle v. The State (27 Ala. 22) again declared, —that the true 
test for determining the propriety of a conviction on circumstantial 
evidence is not whether the circumstances proved produce as full 
conviction of guilt as the positive testimony of a single credible wit- 
ness, but whether they produce moral conviction to the exclusion of 
every reasonable doubt. Faulk v. The State, 416. 

Declarations of prosecutor and response of defendants thereto ; when not 
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competent evidence. — Proof that the prosecutor, after he had been 
drawn and summoned as a grand juror, proposed to the defendants 
not to prosecute them if they would pay for the stolen property, 
which offer was refused, is properly rejected as evidence for the 
defence, unless shown to be parts of the res geste. Williams v. The 
State, 411. 

Good character, proof of ; how to be weighed. — Proof of good character 
is admissible in all criminal prosecutions, not only where doubt exists 
on the other proof, but also to generate a doubt. Such proof, how- 
ever, is not to be considered * independent of,” but in connection 
with the testimony ; and it is for the jury to say, after a deliberate 
consideration of all the evidence, whether it establishes the guilt or 
innocence of the prisoner. Jb. 

FALsE PRETENCE. 

False pretence ; allegation as to, construed. — An allegation in the in- 
dictment that defendant falsely pretended that* he had one small 
black mule,” is rightly construed as an averment that he “ had” the 
mule as owner. Franklin v. The State, 414. 

Same; what charge erroneous. —— On the trial under the indictment a 
charge directing an acquittal “if defendant had the mule, whether 
he owned it or not,” is properly refused, where the proof shows that 
although defendant was in possession of the mule he did not own it. 
Ib. 

Same; what variance immaterial. — Where the false pretence charged 
was to H. B. Clark, and that proved was to Hiram B. Clark, the 
variance is immaterial, if the proof shows that H. B. Clark and 
Hiram B. Clark were the same person. /b. 

GAMING. 

Gaming-table = keeping or exhibiting, constituc nts of offence -_— The only 
proof of “keeping or exhibiting a table for gaming,” consisted of 
the testimony that defendant urged witness to go with him to de- 
fendant’s room; that witness, defendant, and two others, went to 

defendant’s room, which contained a bed on which he slept and ‘a 

plain pine table, without letters, device, or figures thereon,’’ from 
which defendant took up a deck of cards, separating the pack into 
two parts, in one disclosing an “ace” and the other a “ king,” and 
offered to bet witness a sum of money that defendant could shuffle 
the two portions so as to bring out the “ ace” and “ king ” together ; 
that witness declined, when one of the persons who accompanied 
them to the room offered to ** go halves’’ with witness, if he would 
bet, which witness declined ; that witness shortly left the room ; 
that nothing was done with the cards, other than as stated; that no 
game was played and no ofler made to play any game or to make 
any other bet. Held: 1. That the evidence did not authorize the 
conviction of defendant under § 3621 of the Revised Code, for “ keep- 
ing or exhibiting a table for gaming.” 2. That under such a state 
of facts, it is error for the court to charge, ex mero motu, that any 
table which was kept for the purpose of playing cards or other games 
thereon, whether the table formed a part of the game or not, was a 
gaming-table within the meaning of the statute ; and that to con- 
stitute a gaming-table it is not necessary that any game should ever 
have been played on the table, if it was “kept and exhibited for 
that purpose.” Owens v. The State, 213. 

‘6 Public place 3”? what is within meaning of section 3610 of the Revised 
Code. — Any house to which all who wish can go night or day and 
indulge in gaming, is a “ public place,’’ within the meaning of the 
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statute. The fact that it is used as a bedroom, kept locked so that 
no one can enter but by permission, and after surveillance from the 
inside, and otherwise invested with privacy, will not prevent the 
characteristic of a “ public place” attaching to it, if it is frequented 
by all who wish to engage in the sports which the occupant there 
carries on, and for the indulgence of which he furnishes the appli- 
ances. Smith v. The State, 384. 


HapBeas Corpus. 

Habeas corpus ; petition for, what sufficient. — A petition for habeas 
corpus containing the statements prescribed by section 4262 of the 
Revised Code, and verified as required by section 4261, is not de- 
murrable because it fails to allege that the petitioner is illegally re- 
strained of his liberty. Ex parte Champion, 311. 

Same ; duty and authority of probate judge.— A prisoner, not under 
indictment, committed by a justice of the peace after preliminary in- 
vestigation, may apply to the probate judge for a writ of habeas cor- 
pus, and it is the duty of the judge to hear and pass upon the evi- 
dence touching the prisoner’s guilt, and to discharge him if it appears 
that no offence has been committed, or there is not probable cause 
for charging the prisoner with it. 0. 

Same ; practice indicated. — If the prisoner has been committed after 
investigation before a duly authorized officer, he should not be dis- 
charged unless the witnesses previously examined against him, if still 
living and attainable, are produced and examined. If any material 
witness, who testified on the examination, is absent on the hearing, 
the prisoner should not be discharged, but the amount of bail fixed, if 
the case be bailable, and the prisoner detained until it is given. Jb. 

Same; when not proper remedy.— The court inclines to the opinion 
that habeas corpus is not the remedy to obtain a discharge from im- 
prisonment on ground of the unauthorized discharge of the jury 
charged with the trial. Ex parte Winston, 419. 

HoMIcIDE. 

Murder in second deqree ; charge as to, what erroneous. — A charge that 
‘“murder in the second degree includes those cases of constructive 
murder which are not accompanied with the intent to take life, but 
are committed by gross carelessness, or in the commission or at- 
tempt to commit some other crime than arson, rape, robbery, or 
burglary, and that the jury cannot convict of murder in the second 
degree if they believe the killing was malicious, or was not com- 
mitted in the commission or attempt to commit some other crime 
than above specified,”’ is calculated to mislead the jury, and is prop- 
erly refused. Fields v. The State, 348. 

Murde r in S¢ cond de qre A what definition of not erroneous. — A defini- 
tion of murder in the second degree as “the unlawful killing of a 
reasonable person with malice aforethought, either express or im- 
plied,” is not erroneous. Th. 

Conviction for lower degree of murder ; acquittal of higher. — Where 
defendant has been convicted of murder in second degree, and ob- 
tains a reversal, he cannot afterwards be put on trial for the higher 
degree. Jb. 

Homicide, justification for ; what cannot be set up. — The slayer cannot 
urge in justification of the killing a necessity produced by his own 
wrongful or unlawful act. Eiland v. The State, 322. 

Duty of retreat. — Our common law of homicide is derived from that 
of England, and wherever that law requires the person assaulted to 
decline the combat, or retreat before he will be excused in taking 
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the life of his adversary, our law requires the same. Eland v. The 
State, 322. 


Peril of mere battery ; will not justify taking of life.— Peril of a mere 


indignity to the person or of a battery, from which great bodily harm 
cannot reasonably be apprehended, will not justify the taking of life, 
although such peril could not be escaped by retreat, or the danger to 
it would thereby be increased. Jb. 

Malice ; presumption of from weapon used. — A deliberate killing with 
a deadly weapon is presumed to be malicious; but if the facts and 
circumstances are in evidence, the presumption must be drawn from 
the whole evidence and not from the nature of the weapon only. 
This presumption it is for the jury to draw, and no one fact should 
be singled out and disconnected from the other evidence, and malice 
or any other necessary fact inferred from it. /0. 

See CRIMINAL LAw, 29, 31, 42, 46, 47. 


HvusBAND AND WIFE 

Husband ; when may be punished jor acts of wife. — The husband may 
be punished criminally for an indictable offence, not malum in se, 
committed by the wife in his presence and with his knowledge. 
Hensly vy. State, 10. 

See CRIMINAL Law, 52. 
ILLEGAL VOTING. 

Minor ; when cannot be convicted of illegal voting. — A minor, who is 
otherwise duly qualified, cannot be convicted of illegal voting be- 
cause he was not of the requisite age, if he voted under the honest be- 
lief, induced by information from parents, relatives, or acquaintances 
havine knowledge of the time of his birth, that he had obtained his 
majority. Gordon v. The State, 308. 

Same ; mistake of fact as to age, &c., when no excuse. — If one votes 
recklessly or carelessly, when the facts are doubtful or uncertain, his 
ignorance will not excuse him, if in fact he was not qualified ; and 
whether the defendant acted honestly on diligent inquiry, or reck- 
lessly without proper care to learn the facts, is a matter which should 
be left to the determination of the jury. Jb. 

Perjury; what essential to conviction for, under election law. — How- 
ever recklessly the defendant may have taken the oath required of 
persons challenged, under the election law, there can be no convic- 
tion for perjury if the oath is true in point of fact. Moore v. The 
State, 424. 

Same ; what not defence, but may be mitigation for. — Not voting, after 
taking the false oath, is no ground for acquittal, but may be urged in 
mitigation of punishment. Jb. 

See CriminaL Law, 58, 86, 87. 
INDICTMENT. 

Arson; test for distinguishing degree of. See Brown et al. v. The 
State, 345. 

Burglary.— An indictment under section 3696 of the Revised Code, 
for burglary in a house in which cotton was kept for use, is defective 
unless it alleges the value of the cotton. Strict correspondence be- 
tween the allegations and proof on this point is not essential; if the 
thing on deposit is of any real pecuniary value, proof of such value 
will support the averment. Webb vy. The State, 422. See, also, Rob- 
inson Vv. State, 587. 

Destroying public bridge. — An indictment under section 3737 of the 

Revised Code, charging the wilful destruction or injury otherwise, 
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than by burning, of a designated public bridge erected by authority 
of law, on a specified road, is not demurrable because ownership and 
value are not alleged. Owens v. The State, 400. 

Illegal voting. —A count of an indictment, framed under § 40 of the 
act to regulate elections, &c., approved April 22, 1873, charging that 
the defendant, not being twenty-one years of age, voted at a given 
general election held in this State, is sufficient ; but a mere general 
accusation of illegal voting, without specifying in what the illegal 
voting consisted, is not suflicient to support a conviction. Gordon 
v. The State, 308. 

Same. — An indictment, under the “ Act to regulate elections in the 
State of Alabama,” approved April 22, 1873, charging the defendant 
with having “ voted more than one time ”’ at a general election, held 
on a given day, in a particular county, is not demurrable because 
it fails to allege the names of the persons or officers for whom the 
defendant voted, nor subject to demurrer on other grounds. Wil- 
son v. The State, 299. 

Larceny. — An indictment which describes the owner of the stolen 
property by her surname only, without any averment that her chris- 
tian name was unknown to the grand jury, is bad on demurrer. 
Morningstar v. The State, 405. 

Plea of not guilty; waiver of what defects. — A plea of not guilty is an 
admission of the genuineness of the indictment and a waiver of irreg- 
ularities in filing or presenting it. Lz parte Winston, 419. 

Forfeited recognizance. — An indictment under the act for wilfully 
failing to appear and answer, after being released ‘without secur- 
ity,’ need not allege that the defendant was informed by the officer 
discharging him of the penalty for a failure to appear, nor that the 
recognizance was formally forfeited. Giles v. The State, 29. 

Robbery. —In indictments for robbery under the Code, if the felo- 
nious intent is averred, the taking of the property from the party 
robbed may be charged to have been ‘against his will, by violence to 
his person,” or ‘‘ by putting him in such fear as unwillingly to part 
with the same,” in different counts or in the same count in the al- 
ternative. In either case the omission to charge the felonious intent 
is fatal. Chappell v. The State, 359. 

Presentation of, and filing in court, how shown. — An indictment in- 
dorsed ‘a true bill,” and signed by the foreman, and also indorsed 
and signed by the clerk “ filed in open court by the foreman of the 
grand jury, in the presence of fourteen other members of the grand 
jury,” on a named day of the term at which the indictment was found, 
cannot be abated on plea that it was not presented to, and filed in 
court, in the manner prescribed by law. Such an indictment shows 
a literal compliance with the statute. Wesley v. The State, 182. 

When date of filing of, may be looked to. — Where the defence set up 
is that the transaction, constituting the offence as charged, was an- 
other and different transaction from that proved, which it was con- 
tended had occurred subsequent to the finding of the indictment, it 
is not erroneous to instruct the jury that while the indictment is not 
evidence, the date of the filing indorsed on it may be looked to as 
evidence. Sellers v. The State, 368. 


Name of third person; what certainty requisite. — Wherever an essen- 


tial averment of the indictment is the name, or rather the identity, 
of a third person, the indictment must be as certain to such person 
as to the person charged. Under section 4113 of the Revised Code, 
where the defendant’s name ‘is to the grand jury unknown,” it may 
be so averred without further description, and the policy of this 
enactment should be extended generally to offences against the per- 
son and property of a third person. Morningstar v. The State, 405. 
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95. Immaterial averment ; what need not be proved. — An allegation in the 
indictment that the defendant is “a freedman,’’ is mere surplusage, 
and should be disregarded. That fact, under our laws, is neither 
descriptive of the fact or degree of the crime nor material to the ex- 
ercise of jurisdiction. McGehee v. The State, 224. 

96. Indictment under Revenue Law of 1868 ; sufficiency of. — An indict- 
ment for a violation of § 111 of the Revenue Law of 1868, pursuing 
the Code form for the kindred offence of retailing without license, 
and setting forth, in addition, that the business was carried on in a 
place ‘‘ not an incorporated city, town, or village,”’ is not bad on de- 
murrer for uncertainty or insufliciency, nor because it charges that 
the defendant “ was engaged” in the business of a retailer, instead of 
charging that he “did engage” in such business. Childs v. The 
State, 14. 

JUDGMENT — VERDICT — SENTENCE. 


97. Sentence ; what sufficiently definite. — A sentence to hard labor for the 
county for a given period, and also for a ‘‘ sufficient length of time 
to pay all the costs and officer’s fees in the case, not exceeding forty 
cents per day,”’ in the absence of any objection in the court below, 
is sufficiently certain, and will not be disturbed by the appellate 
court. McIntosh v. The State, 355. 

98. Penalty on conviction for engaging in business without license. — The 
penalty on conviction for engaging in business without license, under 
the Revenue Law of 1868, is three times the annual license, and not 
three times the amount of license from the date of the act done to 
the end of the year. Weil v. The State, 19. 

99. Verdict ; what sufficient to authorize sentence. — A verdict which merely 
ascertains the defendant’s guilt, without more, is properly construed 
to mean guilty as charged in the indictment, and authorizes sentence 
accordingly. Giles v. The State, 29. 

100. Same, form of; duty of prosecuting officer as to.— The prosecuting 
oflicer and the court should look after the form and substance of the 
verdict returned by the jury. If it be insufficient in either particu- 
lar, the court should decline to receive it, and give the jury instruc- 
tions which will enable them to correct it. Allen v. The State, 391. 

101. Same; what is a nullity. — A verdict finding the defendant ‘* gui/ty of 
an intent to maim,’’ on the trial of an indictment charging an assault 
with intent to murder or maim, is a mere nullity, and a motion in ar- 
rest of judgment should be sustained to it. If this is overruled and 
sentence passed, this court will reverse on appeal, and award a venire 
Jfacias de novo. Tb. 

102. Motion in arrest of judgment; on what predicated. — Motion in arrest of 
judgment can only be predicated upon matter which appears of 
record without the aid of a bill of exceptions. Brown et al. v. The 
State, 345. 

103. General verdict, referred to good count. — A general verdict of guilty, 
responding to the whole indictment, will support a judgment of con- 
viction if any one count is sufficient. Chappell v. The State, 359. 

104. Record ; conclusiveness of recitals of. — The recital in the record that 
‘¢ defendant, in open court, acknowledges service of a copy of the 
indictment and list of jurors, one entire day before the day set for 
trial,’’ &c., concludes him from disputing such service, and dispenses 
with all further inquiry, or other recital as to it, even if such service 
was required to appear affirmatively of record, to uphold the convic- 
tion. Wesley v. The State, 182. 
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JEOPARDY. 


105. Jeopardy ; when does not arise. — No legal jeopardy arises on a trial 
under an indictment, which is so defective that no valid judgment of 
conviction can be rendered on it. Robinson v. The State, 587. 


JURY. 


106 


Oath of jury; what recital sufficient. — A recital in the judgment-entry 
that the jury was “duly sworn according to law to try the issue 
joined,’”’ &c., sufficiently shows that the oath prescribed by the stat- 
ute was administered. Moore v. State, 424. 

107. Same. — A recital in the record that the jury “ were duly empanelled, 
sworn, and charged well and truly to try the issue joined between 
the defendant and the State of Alabama,” sufficiently shows that 
the jury were sworn as required by law. Blair v. The State, 343. 

108. Same. — A recital in the record that the jury, in a criminal case, were 
“sworn and charged well and truly to try the issue joined,” suffi- 
ciently shows that the statutory oath was administered to them. 
Bush v. The State, 18. 

Empanelling jury ; what ruling as to, not erroneous. — A defendant on 
trial for a felony not capital who refuses to pass on jurors ac- 
cepted by the State and put upon him in a body, and demands the 
empanelling of a jury as in capital cases, cannot complain on error 
that this was denied him, when it appears that the court allowed him 
opportunity, of which he failed to avail himself, to examine each 
juror separately as to qualifications and cause of challenge. Sellers 
v. The State, 368 

110. Venire; what not ground for quashing. — The want of qualification of 
any of the persons summoned as jurors is not ground for quashing 
the venire ; neither is the fact that one or more of them were desig- 
nated by the initial letters of their christian names instead of their 
full christian names, especially when defendant has not been thereby 
deceived or misled. Fields v. The State, 348. 

111. Disqualified juror ; objection to, how waived. — A party who knows of 
the want of qualification of a juror and accepts him nevertheless, or 
fails to make inquiry as to the matter, cannot afterward be heard to 
complain of such disqualification. Brown et al. v. The State, 345. 

112. Freeholder or householder ; renting of land merely for one year does not 
constitute. — A person who had merely “rented land for the last 
twelve months,” is not a “freeholder ” or ‘¢ householder,’’ within the 
meaning of § 4180 of the Revised Code. Jverson v. The State, i70. 

113. Challenge for cause; error in disallowing ; when not cured by subse- 
quent allowance of additional challenges. — Error in disallowing a 
challenge for cause to a juror, thereon peremptorily challenged by a 
defendant, whose challenges were not then exhausted, will not be 
cured by allowing him to exhaust a greater number of peremptory 
challenges than given by law, it not appearing when the court made 
known its purpose to allow the extra number of challenges. Jb. 

114, Section 4180 of Revised Code not repealed by the act to amend § 4063 

of Rev. Code. —The act to amend § 4063 of the Rev. Code, ap- 

proved December 31, 1868 (Acts 1868, p. 550), which requires the 
oflicers therein designated to select grand and petit jurors from the 
list of registered voters on file in the probate judge’s office, observ- 
ing strictly “ all qualifications and restrictions in regard to compe- 
tency and qualification as now provided by law,” does not repeal 

§ 4180 of the Rev. Code, which allows a challenge for cause, in a 

criminal trial, to one summoned as “a juror, and not a resident free- 
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holder or householder for the preceding year.’? (BRICKELL, C. J,, 
dissenting.) Iverson v. The State, 170. 

115. Discharge of juror for sickness ; practice as to.— The court quotes 
with approval the language in Barrett v. The State (33 Ala. 406), as 
to the caution to be observed in discharging a juror after evidence 
given. Where a juror is discharged “on complaint of being sick,” 
the record should show that the court ascertained the truth of that 
fact before discharging him. Robinson v. The State, 587. 


LARCENY. 

116. Ownership ; what sufficient proof of. — The ownership of timber cut on 
lands is properly laid in one who was in possession asserting title; 
and these facts, in the absence of evidence to the contrary, are suffi- 
cient proof of such averment, without the introduction of the title 
deeds, in a prosecution for larceny. Morningstar v. The State, 
405. 

117. Larceny; constituent elements of. — To constitute larceny it is not nee- 
essary that the taking should have been with the intent to appropri- 
ate the goods to the use of the prisoner; it is suflicient if there is a 
criminal intent to deprive the owner of his property. JWélliams v. 
The State, 411. 

118. “ Warehouse ;’’ what is, within meaning of § 3707 of Rev. Code.—A 
covered structure, used for storing cotton bales, one side and end of 
which were planked up, and the others left open so ‘that wagons 
could drive under to load and unload, which, together with two acres 
of land connected with it, was inclosed by a plank fence nine feet 
high, the gates of which were kept locked, constitutes a “* warehouse,’ 
within the meaning of section 3707 of the Revised Code. Hagan v. 
The State, 373. 

Persury. See Criminat Law, 81, 82. 
PLEADING AND PRACTICE. 

119. Plea of former acquittal ; what necessary to support. — To support the 
plea of former acquittal it is not suflicient to put in evidence the 
record relied on, although it embraces the indictment on which judg- 
ment is pronounced. ‘There must also be proof of the identity of the 
parties and the offence. <A record showing a judgment quashing an 
indictment on demurrer is wholly worthless in support of a plea of 
former acquittal. Faulk v. The State, 416. See, also, Smith v. State, 
407. 

120. Objection by prisoner ; what he is held to consent to or waive. — Wher- 
ever the prisoner makes an relics — whether well founded in law 
or not, — to an indictment, he must be held to consent to that action 
of the court which would have been proper if the objection was well 
founded. Ex parte Winston, 419. 

121. Same; what does not work an acquittal. —If the court sustains the 
prisoner’s objec ‘tions, and, adopting the erroneous view of the law 
urged by the prisoner, holds a perfectly valid indictment insufficient, 
and for that reason enters a nolle pros. and discharges the jury, 
against his objection, after the trial has been entered on, he cannot 
complain, or afterwards set up the discharge as unauthorized and 
illegal, and a bar to any further prosecution. Jb. 

122. Error of trying plea of not guilty and autrefois acquit together ; when 
cured. — If the defendant pleads not guilty and former acquittal at 
the same time, and without objection proceeds to trial on both, in a 
misdemeanor case, he waives the irregularity, and cannot complain 
if the jury pronounces on both pleas together. A failure to make 
the objection in a case of felony is not a waiver, and advantage may 
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CRIMINAL LAW— Continued. PLeapine AND PRACTICE — Continued. 
be taken of the irregularity by motion in arrest of judgment or on 
error. Faulk v. The State, 415. 

123. Same. —Where the defendants pleaded not guilty and former acquittal, 
and the court, in response to an inquiry whether it would try the plea 
of former acquittal first, informed them that ‘they might determine 
the matter for themselves, but it might not be best for them; ’’ where- 
upon they consented to try both issues together, but objected, after 
the evidence was closed, to the trial of both issues at once, the con- 
sent will be regarded as induced by the intimation of the court, and 
will not amount to a waiver. This irregularity was cured, however, 
when no legal evidence is offered to support the plea of former ac- 
quittal. Tb. 

124. Election ; when prosecutor will be compelled to make. — Although an in- 
dictment is so framed as not to designate the particular transaction, 
or act to which it relates, or contains several counts charging the 
offence to have been committed in different ways, it includes but one 
offence; and if the State offers evidence of more than one, the de- 
fendant may compel the prosecutor to elect on which he will pro- 
ceed. Smith v. The State, 384. 

125. Same. — Election is compelled in such cases to prevent prejudice to 
the defendant by bringing in evidence of guilt of crimes for which 
he is not really indicted, and to avoid bolstering up a conviction 
on the offence charged by proof of other and different offences. 
Ib. 

126. Same. — The principle has no application to a case where evidence is 
given of but a single well-defined criminal act done at a particular 
place, although such place, according to the testimony of different 
witnesses, may be stamped with the characteristics of one or more 
of the places at which gaming is prohibited. Jb. 

127. Discharge of one of several defendants under section 4192 of Revised 
Code; action of court under, when not revised. — Section 4192 of the 

tevised Code, authorizing the discharge of any one of several joint 
defendants as to whom there is not suflicient evidence to put him on 
his defence, imposes delicate and responsible duties, in the exercise 
of which much must be left to the sound discretion of the lower 
court. Its action in this respect will not be revised when all the 
evidence is not set out, or where it is merely stated in general terms. 
Gassenheimer v. The State, 313. 

128. Defendants jointly tried; practice as to evidence admissible as to one 
only. — Where defendants are jointly indicted and tried, declara- 
tions or other evidence criminating one alone cannot be excluded on 
motion of a co-defendant, because as to him the evidence is mere hear- 
say. The proper course is to ask instructions to the jury to weigh 
such evidence only in the case of the defendant against whom it is 
offered, and to disregard it entirely as to the others. Alsabrooks v. 
The State, 24. 

129. Leading question to prosecutor ; discretionary with primary court, — It is 
discretionary with the primary court to permit or refuse a leading 
question to be put by a party to his own witness, and the exercise of 
this discretion is not revisable. Gassenheimer v. The State, 313. 

130. Practice. — It is not error for the court to inform counsel while ad- 
dressing the jury that the court will charge the law to be different 
from what counsel states it. Sellers v. The State, 368. 

131. Practice ; error without injury. — Declining to decide upon a demurrer 

to the indictment until the testimony is closed is a practice not to be 

encouraged; but such a ruling is not ground for reversal when it 
appears that the defendant, represented also by counsel, first pleaded 
not guilty, and then demurred, and afterwards had the benefit of all 
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the points raised on demurrer, on motion in arrest of judgment, 
Childs v. The State, 14. 

132. Capias ; what irregular.— Where a capias issues during the term, on 
indictment then found, it should not direct that defendant be com- 
mitted to answer, &c., at the next term. The defendant is entitled 
to a dispositio. vf his case during the term then being held, if possi- 
ble. Lee v. The State, 321. ‘ / 

PRELIMINARY PROCEEDINGS BEFORE JUSTICES. 

133. Preliminary proceedings before justice ; what not essential on. — Tech- 
nical accuracy is not to be exacted on preliminary proceedings be- 
fore justices of the peace for violations of the criminal laws. If the 
language employed, according to its ordinary acceptation, will enable 
a court to gather from it that an offence against the criminal laws 
has been committed, the process cannot be held void. Rhodes y, 
King, 272. 

134. “ Act to regulate confinement and discharge of persons charged with mis- 
demeanors ;” to what applies. —“ The act to regulate the confine- 
ment and discharge of persons charged with misdemeanors,”’ approved 
December 11th, 1873, applies as well to proceedings before a justice 
of the peace as to prosecutions before the county and circuit courts, 
Avery v. The State, 340. 


RECEIVING STOLEN PROPERTY. 





135. Receiving stolen goods ; what may authorize inference of quilt. — Where 
aman engaged in trade is found in possession of stolen goods under 
suspicious circumstances, and declares that he knows, or has the 
means of ascertaining, the person from whom he received them, out ’ 
of the ordinary course of business, his failure to take any steps to 
point out such person is a potent fact from which the jury may well 
draw the inference of guilt. Adams v. The State, 379. 

See CRIMINAL LAw, 46. 
REVENUE Law, VIOLATIONS OF. 

136. Retailing without license under section 3618 of Rev. Code ; what consti- 
tutes. — A restaurant keeper, regularly licensed as such by the city 
of Montgomery, having a wholesale, but no retail, license from the 
State, who sells vinous liquors only to persons taking meals at his 
restaurant, the liquors being drunk by them only while eating, is | 
guilty of an indictable offence under section 3618 of the Revised | 
Code. Nicrosi v. The State, 336. 

137. License, when required.— It is an essential inquiry in prosecutions for 
“engaging in, or carrying on business” without license, whether the 
defendant intended to derive — either directly or indirectly — a profit 
or means of livelihood from the acts imputed to him. If so, a license 
is necessary, whether such profit was realized or not. Weil v. The 
State, 19. 

138. Same. — A single act pertaining to a particular business will not con- 
stitute the ‘engaging in or carrying on”’ the business ; yet a series 
of such acts will. J. 4 


139. License under revenue law ; taking out, after beginning of year, effect of. 
— Under the Revenue Law of 1868, a license taken out and paid for 
after the first day of the year, and covering the whole of the year, is 
no protection against an indictment, afterwards found, for acts done 
in that year prior to the actual issue of the license. Elsberry v. The 
State, 8. 

140. Corporation engaging in business without license ; who may be convicted 
therefor. — The superintendent or person conducting the business of 
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CRIMINAL LAW — Continued. Revenue Law, Etc. — Continued. 
a corporation — although he does none on his own account, and acts 
simply as its servant — may be convicted and punished for carrying 
on such business without license, if neither he nor the corporation 
had taken out a license. Elsberry v. The State, 8. 

See CRIMINAL LAw, 96. 
TriAL. See Criminau Law, 97, 119-131. 
Raper. 

141. Conviction may be had on uncorroborated testimony of prosecutriz. — Al- 
though a woman be of ill-fame for chastity she is still under the pro- 
tection of the law, and there is no principle of law which forbids a 
conviction on her uncorroborated testimony alone, if the jury, after 
varefully weighing and scrutinizing it, are convinced of its truth. 
Boddie v. The State, 395. 

142. Want of chastity of prosecutriz. — It is competent in all prosecutions 
for rape to impeach the character of the prosecutrix for chastity; 
but this is usually done by evidence of her reputation in this respect, 
and not by proof of particular acts of unchastity. 0. 

Rospsery. See Criminau Law, 91. 
VENUE. 

143. Venue; sufficiency of proof as to. — Where the evidence reasonably 
conduces to prove the venue, the appellate court will not pass upon 
its sufficiency, unless that question was raised in the court below. 
Elsberry v. The State, 8. 

144. Venue; “proof of, should be shown by bill of exceptions. — Comments of 
the court on the necessity of bills of exceptions professing to set out 
all the evidence containing the testimony in respect to venue. Walker 
v. The State, 192. 

Witness. See that title. 

DAMAGES. See Error AnD APPEAL, 28. 

DEEDS. 

1. Acknowledgment of deed ; effect of. — Where two only of three signers 
of a deed are mentioned therein as grantors, and they, alone, ac- 
knowledge its execution, this dispenses with all further evidence of 
its execution by them. //endon v. White, 597. 

Title deeds ; when not presumed to be in possession of purchaser. — The 
title deeds of a defendant whose estate has been sold and conveyed 
under compulsory legal process, are not presumed to be in the posses- 
sion or under the control of the purchaser. Jb. 

3. Same. — In such case the purchaser, under our statutes, need only 

produce a certified transcript of the record of such deeds, without 


to 


accounting for the originals. Jb. 

4. Conveyance of land; what essential to. — Under the provisions of the 
Revised Code, no conveyance is effectual to pass real estate, unless 
attested by one, and where the grantor cannot write, by two wit- 
nesses, or acknowledged before a proper officer. Zo. 

2. Acknowle dgme nt of ineffectual conveyance ; to what will not relate. — The 

subsequent acknowledgment of an ineffectual conveyance to a vol- 

untary grantee, will not relate back to the signing and delivery of 
the deed, so as to prejudice the rights of execution creditors. Jo. 

DETINUE. See Action, 11. 

DOWER. 

1. Dower ; consideration for renunciation of. — The wife, as the consider- 
ation on which she will renounce her right of dower, may require a 
consideration enuring solely to her; if she fail to exact this, her re- 
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lease will be good if supported by an adequate consideration moving 
to the husband alone. Lailey v. Litten, 282. z 

2. Same. — A verbal promise to the husband by one who had purchased 
his lands at mortgage sale, that if the husband and wife would 
execute a quitclaim deed to these same lands, which were then about 
to be sold under executions the lien of which was superior to the 
mortgage, the promisor would purchase at that sale also and give the 
husband better and easier terms of redeeming than allowed by law, 
is a sufficient consideration moving to the husband to support the 
wife’s release of dower. This consideration may be shown notwith- 
standing the deed express a nominal consideration in dollars. Jb. 


EJECTMENT. 
Ejectment ; what purchaser at execution sale must show, to maintain. —In 
ejectment by a purchaser at execution sale, he must show that the 
defendant in execution had some interest or estate in the lands sold 
on which the judgment could operate. Hendon v. White, 597. 
See ACTION, 4, 8. 

ELECTION. 

1. Election to retain advancements ; what does not establish. — Verbal dec- 
larations of a distributee after the death of the intestate, that he 
had received a full share and would retain it and not claim any more, 
and proof that partial distributions were made by him, as adminis- 
trator of the intestate, in which he made no claim to share, do not, 
of themselves, establish an election to retain advancements and waive 
any claim to share in the distribution. Key v. Jones, 238. 

2. Same. — Whether the statutory mode of making such election pre- 
cludes all others is not decided ; but such election, if it can arise by 
matters en pais, must be by clear, unequivocal acts, with a full 
knowledge of all the circumstances and the party’s rights. Mere 
intention to elect, casual declarations or loose conversations, will 
not suffice, especially when not acted on to the prejudice of an- 
other. Jb. 

See CHANCERY 21. 

ERROR AND APPEAL. 

I, WHEN APPEAL LIEs. 

1. When will not lie. — An appeal will not lie from an order of the cir- 
cuit court overruling a motion of a defendant to discharge him from 
custody and quash a capias issued on indictment for an offence, to 
answer which he had been bound over by a magistrate and given 
bond before indictment found. Lee v. The State, 321. 

2. Same. — No appeal lies from an order of court imposing payment of 

costs as the condition upon which a new trial is granted. The effect 

of such order, so long as it stands, is to suspend execution of the 
judgment and deprive it of its properties of a final decree which will 

support an appeal. Tannenbaum vy. Tankersly, 489. 

Same. — A decree in chancery which settles only a portion of the 
equities between the parties is not such a final decree as will support 
an appeal. Landolph v. Moore, 530. 

4. Same.— An appeal does not lie from the order of the probate judge 
revoking and annulling letters of apprenticeship. A/ceKimmey v. 
Mckimmey, 102. 

5. Same. — On appeal under section 2759 R. C., the appellate court can 
revise such only of the adverse rulings compelling nonsuit, as are 
properly made matter of exception and reserved by bill of excep- 
tions. Wyatt v. Evins, 285. 

6. When lies. — ‘The order which the circuit judge makes to compel the 
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13. 


15. 


delivery of books and property in the statutory proceeding is of like 
nature with mandamus, and is embraced in the general words, other 
“remedial writs,’’ used in the act of December 15, 1868, authorizing 
appeals from “ judgments of circuit court judges on application for 
mandamus and other remedial writs.’’ Thompson v. Holt, 491. 

Same. — Where, at the instance of the purchaser at a sale of mort- 
gaged property, under a decree of foreclosure, a writ of possession 
issucs against a stranger in possession, he may appeal; but the ap- 
peal must be prosecuted against the purchaser alone. Thompson v. 
Campbell, 583. 

Appeal, matter of right, not controllable by chancellor. — An appeal in a 
proper case is matter of right, and when taken from a decree for 
payment of money, the register must ascertain at his peril whether 
to allow it. Orders or instructions from the chancellor, prohibiting 
the granting of the appeal, are void, and will not protect the regis- 
ter, if he disallows an appeal in a proper case. Moore v. Randolph, 
531. 

II. PRACTICE. 

Dismissal of appeal. — A motion to dismiss an appeal for want of a 
certificate of appeal comes too late after joinder in error, if the case 
is one of which the supreme court can take jurisdiction by appeal. 
Killam v. Costley, 32. 

Same. — Our laws and practice do not favor the dismissal of causes 
from the appellate court for defective appeals which may be 
amended. In the present cause two appeals were taken to the same 
term from the same final decree, one merely giving bond for costs, 
the other superseding the same final decree and an order confirming 
a sale under it. Both appeals were defective for want of proper par- 
ties. On motion to dismiss and counter motion for leave to amend, 
the court dismissed the first appeal, but retained the cause under the 
last, with leave to appellants to perfect the appeal on application 
during the term. Kidd vy. Turner, 251. 

Same. — Where the appeal bond misdescribes the decree from which 
the appeal is taken, or where there is no certificate of appeal, the 
appeal is defective. These defects are amendable under the Re- 
vised Code (§§ 4420-21), and the appellant will be allowed a reason- 
able time to perfect his appeal before it will be dismissed. Thomp- 
son v. Campbell, 583. 

Presumptions on appeal. — Where a demurrer is improperly sustained 
to a special plea, the presumption of injury arises compelling a re- 
versal, unless it clearly appears that the party interposing the plea 
not only could have had, but did have, under some other plea the 
benefit of the defence set up by his special plea. Rhodes v. King, 
262. 

Same. — The appellate court will not presume that the complaint was 
amended by the addition of a certain count, from the mere fact that 
leave was given soto amend, if such presumption will militate against 
the judgment below. Alalone v. Hundley, 147. 

Same. — On appeal, where it does not appear that any effort was 
made, by an offer to amend, to avoid dismissal of the bill, after sus- 
taining a demurrer, it will be presumed that the complainant did not 
desire to amend. Little v. Snedecor, 167. 

Same. — Where it may as well be inferred from the testimony that 
persons were joint contractors in a farming adventure as that they 
were partners infer sese, it will not be presumed that a crop of cotton, 
an undivided half interest in which was mortgaged by one of them, 
was partnership property, so as to defeat trover by the mortgagee 
against a stranger for a conversion. Broughton v. Atchison, 62. 
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16. Same. — A party introducing evidence on the examination in chief, of 
drawing it out on cross-examination, thereby affirms its admissibility, 
and cannot afterwards move to exclude it; and in the absence of 
recitals in the bill of exceptions showing to the contrary, it will be 
presumed, to sustain the ruling of the court below, that the evidence 
was offered by the party excepting. Hughes v. Taylor, 518. 

17. Same. — Whenever a demurrer is improperly sustained to one or more 
special pleas, the presumption of injury arises, and will compel a re- 
versal, unless the court can clearly see from the record that the party 
interposing such special pleas not only could have had, but did have, 
under some other plea, the benefit of the defence set up by his spe- 
cial pleas. Eads v. Murphy, 520. 

18. Same. —The chancellor’s finding upon facts will not be reversed 
merely because the appellate court cannot see that the decree is 
right ; it must be satisfied that it is wrong. The presumption in 
favor of the judgment of the court below prevails as well to its find- 
ings upon the facts as to its rulings upon the law. Marlow v. 
Benagh, 113. 

19. Practice. — Where illegal evidence has been admitted a reversal must 
follow unless the court can clearly see that the illegal evidence could 
not prejudice the defendant. Jackson v. The State, 305. 

20. Same.— The court, while desirous of the aid to be derived from 
briefs of counsel, does not feel at liberty to decline considering ques- 
tions presented only by an assignment of error. Corbitt v. Clenny, 
480. 

21. Repeal of statute on which action was based pending appeal ; practice on 
reversal. — The court declined to pass upon the effect of a repeal of 
the statute, on which the action was based, during the pendency of 
the appeal, and on reversal, remanded the cause. Luke v. Calhoun 
County, 115. 

22. Practice disapproved. — The court condemns the practice pursued in 
this case, in regard to the pleadings, as calculated to entail trouble 
upon the court and produce confusion in the administration of jus- 
tice. Thrower v. The State, 22. 

23. Error; what not ground of. — It cannot be assigned for error that a 
judgment rendered on, and corresponding with, the verdict, is for a 
greater amount than claimed in the complaint. The remedy in such 
a case is by motion for a new trial in the court below. Dudley vy. 
Linn, 65. 

24. Same. — The refusal to charge the jury to acquit the defendant if they 
believe the evidence cannot be revised when all the evidence is not 
set out in the bill of exceptions. Avery v. The State, 341. 

Same. — The refusal of a charge that “ arguments and fancies of coun- 
sel are not law” cannot be revised on error, unless the record dis- 
closes the argument and fancies referred to. Boddie v. The State, 
395. 

26. Same. — A mere general exception to an entire general charge, enun- 
ciating several distinct propositions of law, cannot be supported un- 
less the charge as a whole is erroneous. Ovens vy. The State, 400. 

27. General charge; when exception to, not available.— A mere general 
exception to a charge, containing separate charges or instructions, 
given by the court of its own motion, will not require this court to 
scrutinize the charge. Unless it is wrong as an entirety, the excep- 
tion is not available. Chatteaux v. State, 388. 

28. Damages on affirmance.— The court declines to depart from the long 
established practice of awarding only five per cent. damages on af- 
firmance of a judgment for payment of money, which has been su- 
perseded under section 3489 of Rev. Code. Chambers v. Wright, 
444, 
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Res geste; admitting testimony as, when not revised. — Declarations 
made by the party beaten to a third person, in the absence of the 
prisoner, as to the circumstances of the assault, may under some cir- 
cumstances constitute part of the res geste ; hence where all the evi- 
dence is not set out, and the statements in the bill of exceptions, 
without being definite, produce an impression that there was a near- 
ness of both time and space between the assault and declarations, the 
appellate court cannot say that it was error to admit them. Smith 
v. The State, 408. 

Answer ; when disregarded. — The appellate court, in reviewing an 
order dissolving an injunction, will not notice the denials of the an- 
swer, couched in language like the following : “ Defendant denies 
the truth of the first eight and a half lines of paragraph two of the 
bill,” and also ‘‘ the truth of the first sixteen lines of section 4 of the 
bill,” and the like. Walker v. Tyson, 593. 

Same ; how construed. — An averment of the bill that an estate, of 
which a party was the administrator, “is wholly insolvent” will be 
construed to mean that the estate has been duly reported and de- 
clared insolvent, if such construction militates against the complain- 
ant, or is necessary to uphold the chancellor’s decree. Jb. 

Chancellor’s decree on facts; when reversed. — The chancellor’s de- 
cree on controverted facts will not be disturbed unless it clearly 
appears that he has erred. When the decree is in opposition to 
material testimony not controverted, it cannot be allowed to stand ; 
the error then being not an error of fact, but as to the legal effect of 
facts not disputed. Daniel v. Hill, 431. 


ATES OF DECEDENTS. 


Decedent's land ; jurisdiction of probate court over. — The jurisdiction 
of the probate court to order a sale of a decedent’s lands for payment 
of debts is in rem, and attaches upon the filing of an application by 
a proper party alleging a statutory ground of sale. Doe ex dem. 
Hamilton v. Hardy, 291. 

Order of sale; what will not invalidate, on collateral assault. — Loose- 
ness or inaccuracy of pleading in the allegation of jurisdictional facts, 
would be bad on demurrer, but capable of amendment, while the pro- 
ceedings are in fieri, will not avoid the decree of sale when collater- 
ally assailed. 6. 

Same. — A decree of sale cannot be avoided, on a collateral attack, 
because the lands were described, both in the petition and order of 
sale, merely by section, township, and range. In such a case it is 
admissible to show by parol that the lands lay within the jurisdiction 
of the court. Jb. 

Same ; as to sale of lands descended to minor. — An order of sale of 
lands, descended to an infant or person of unsound mind, made with- 
out ascertaining the necessity, by proof of disinterested witnesses 
taken by deposition as in chancery cases, is void. But where the 
court has obtained jurisdiction by the filing of a proper petition, and 
its record recites that the court ascertained the necessity for a sale 
by proof of disinterested witnesses, taken by deposition as in chan- 
cery cases, errors in determining that the depositions were taken as 
in chancery cases, or that they proved the necessity for a sale, and 
the like, aie mere errors and irregularities after jurisdiction attached, 
and cannot avoid the decree except on revision on appeal. Pettus v. 
MeClannahan, 55. 


Sale of decedent’s lands ; when jurisdiction of probate court attaches. — 


The jurisdiction of the probate court to order a sale of a decedent’s 
lands for payment of debts is in rem, and attaches upon the filing of 
a petition containing the jurisdictional allegations. 16. 
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ESTATES OF DECEDENTS — Continued. 
6. Order of confirmation of sale of decedent’s lands ; when void. — Where 
a sale of a decedent’s lands in a body has been made under order of 
the probate court, and regularly reported to and confirmed by it, an 
order to convey title to any portion of it before the entire purchase- 
money has been paid is a nullity. Corbitt v. Clenny, 480. 
See EXEMPTIONS, 2. 


ESTOPPEL. 

1. Estoppel; sale of decedent’s lands. — The administrator de bonis non, 
creditors, and others interested in a decedent’s estate, are estopped 
from questioning the validity of an order of sale of his lands, the fair- 
ness of the sale not being impeached, if they have treated the pur- 
chase-money as assets, received the benefit of it, and it has been 
fully accounted for on final settlement by the administrator in chief. 
Bell v. Craig, 215. 

2. Estoppel. — One who has contracted with the administrator in his rep- 
resentative capacity cannot, when sued by him on the contract, 
plead ne. unques administrator. Hill v.. Huckabee, 155. 

See VENDOR AND PURCHASER, 3. 


EVIDENCE. 

I. ADMISSIBILITY AND RELEVANCY. 

1. Action on promissory note ; what evidence inadmissible. —In an action 
on a promissory note, the issue being whether the plaintiff had agreed 
to receive eight per cent. Confederate bonds in payment, she cannot 
be permitted to prove by a witness who was her debtor during the 
war that he did not offer to pay because he knew that she refused to 
receive Confederate money. Such evidence is irrelevant, and caleu- 
lated to mislead the jury. Aing v. Mitehell, 557. 

Same ; what evidence inadmissible. — On such an issue proof that the 
plaintiff during the war refused to accept payment of a large debt in 
Confederate money from a debtor who came from a distance, and 
proof of declarations by her ‘ that she would not accept Confederate 
money or bonds in payment of debts due her,’’ — the defendant not 
being present, or in any way connected therewith, is merely proof 
of her own acts and declarations in her own favor, irrelevant to the 
issue, and wholly inadmissible against the defendant. /h. 

3. Evidence ; what irrelevant. — In an action to recover the price of shares 
of stock sold and delivered to defendant — the issue being as to the 
sale and delivery and plaintiff's ability to sell and deliver — a certifi- 
cate of shares of stock in favor of plaintiff's wife and minor children, 
which he had no authority to sell and transfer and had not trans- 
ferred, is irrelevant and incompetent evidence on the part of the 
plaintiff. Darden v. Lovelace, 289. 

4. Evidence ; what irrelevant. — Proof that third persons used some of 
the same kind of guano as that for the price of which defendant is 
sued, and that it was “ worthless,” is irrelevant; so also is proof that 
the guano had never been inspected — the inspection laws having 
been enacted after the sale. Preston v. Dunham, 217. 

Evidence of heirship ; what competent. — In unlawful detainer by the 
heirs against one who entered under a lease from the administrator, 
they may introduce the record of his final settlement, on which they 
were represented as heirs, to prove heirship. Lalonette’s Heirs v. 
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Lipscomb, 570. 

Evidence; separate estate, how shown. — If husband and wife mortgage 
lands of her ancestor, purchased at a sale for division, to the sureties 
on her notes for the purchase-money, reciting such sale, her pur- 
chase, and that the mortgage is given to indemnify such sureties, 
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EVIDENCE — Continued. Apmissipitity, Erc. — Continued. 
such mortgage is admissible evidence to show a separate statutory 
estate in her to the lands therein conveyed. Pippin v. Jones, 161. 

7. Personal identity ; when photograph admissible evidence to show. — A 
photograph, shown by the widow to be a good likeness of her hus- 
band, and an indorsement thereon, in his handwriting, of his name, 
date, and place of its execution, are admissible evidence to show the 
identity of the husband and a murdered man, when offered in con- 
nection with the testimony of the photographer, that it was the like- 
ness of a man of the same name as the husband, taken at the place 
and about the time indorsed on it, and the further evidence of a wit- 
ness, who saw deceased shortly before and after death, that it was a 
good likeness. Luke v. Calhoun County, 115. 

8. Decree of insolvency; when incompetent evidence. — A decree of the 
probate court declaring the assured’s estate insolvent is not evidence 
of his insolvency in a suit by his children, beneficiaries under the 
policy, against the insurance company. Brooklyn Life Ins, Co. v. 
Bledsoe, 538. 

II. PAROL AND WRITTEN. 

9. Varying written contract by parol ; what evidence without the rule against.— 
In trover for conversion of mortgaged property, the defendant may 
show by parol that prior to the execution of plaintiff’s mortgage, the 
mortgagor, for valuable consideration, had given defendant a right 
to receive and sell the property, satisfy certain debts, and return the 
surplus, and that this was made known to plaintiffs by the mort- 
gagor, who refused to execute the mortgage without the defendant’s 
consent, which was given upon mortgagees’ consenting to the ar- 
rangement. Holland v. Kimbrough, 249. 


III. Presumprions. — JuDICIAL NOTICE. 

10. Residence ; presumption as to. — Residence or non-residence is a fact 
in its nature continuous, and when once proved to exist, will be pre- 
sumed to continue until the contrary is made to appear. Daniels v. 
Hamilton, 105. 

11. Judicial notice taken of photography. — The courts will judicially notice 
the art of photography, the mechanical and chemical process em- 
ployed, the scientifie principles on which they are based, and their 
results. Luke v. Calhoun, 115. 

For questions relating to Criminal Law, see that title. 


EXECUTION. 

1. Same; validity of sale since war under judgment during war. — A sale 
of land under a pluries execution, issued since the war on a judg- 
ment rendered during the war, is valid, and will pass the title of the 
defendant in execution; and he not questioning the validity of the 
process, a third person cannot collaterally attack a sale under the 
execution, on the ground that scire facias was necessary to authorize 
execution. Parks, Brewer & Co. v. Coffey, 33. 

2. Priority of right between purchaser at execution sale and attaching ered- 
itor. — When an alias ji. fa. issues, followed up, without the lapse of 
a term, by a pluries execution under which a sale is made, the pur- 
chaser’s title is superior to the lien of a creditor who attached the 
land in the interval elapsing between the issue of the alias fi. fa. 
and the sale under the p/uries execution. Jb. 

3. Sale of land after defendant’s death ; when valid. — Section 2875 of the 
Revised Code authorizes a sale of the defendant’s land after his death, 
under an alias or pluries fieri facias, when the writ was received by 
the sheriff while defendant was in life and has been regularly kept 
up without the lapse of an entire term. Hendon v. White, 597. 
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SXECUTORS AND ADMINISTRATORS. 
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Administrator ; cause for removal of. — The payment by an adminis- 
trator of his own debt out of the funds of the estate is a breach of 
trust, for which he may be removed. Killam’s Heirs y. Costley, 85. 

Same; when should not be removed. — Where, however, the interest of 
those concerned in the estate has not been imperilled by the amount 
used, which was small in comparison with the funds remaining in 
the administrator’s hands, and no improper or dishonest motives can 
be imputed to him, he should not be removed. 1d. 

Administrator ; when not liable for Confederate currency perishing on 
his hands. — An administrator, exercising diligence, prudence, and 
good faith in the acceptance of Confederate currency in payment of 
a debt due his intestate, should be allowed a credit for it, althouch 
the currency perishes on his hands, if he has not commingled it with 
his own funds or been guilty of negligence or bad faith in not paying 
it out. Key v. Jones, 238. 

Administrator of insolvent estate ; authority of. — The administrator of 
an insolvent estate has no authority to agree to receive a note made 
by his intestate to a third person in payment of, or as a. set-off 
against, the price of property of the estate which he, as administra- 
tor,,was selling. Walker v. Tyson, 593. 

Administration account ; what no part of. — Where the intestate’s lands 
are sold under written agreement of the heirs, part of the price being 
paid in cash and the remainder in notes made payable to, and re- 
ceived by the heirs in payment of their respective shares, the pro- 
ceeds of such sales or notes are not proper matters of the adminis- 
trator’s accounts, and he is not entitled to commissions thereon. 
Key v. Jones, 238. 

Administrator, compensation of ; by what law governed. — The adminis- 
trator’s compensation is governed by the law of force at the time the 
services were rendered and not by the law as it stood at the time of 
his appointment or settlement. /b. 

Ancillary administration ; dignity of; when will deerce distribution. — 
Ancillary administration here upon the estate of a citizen of a sister 
State, dying there intestate, is in no proper sense dependent upon 
the domiciliary administration. Whether the court here should de- 
cree distribution or remit the property abroad is matter not of juris- 
diction, but of sound judicial discretion, dependent upon the pecul- 
iar circumstances of each case. Fretwell v. McLemore, 124. 

Section 2091 R. C., bar of; how computed. — The statutory bar in 
favor of sureties of executors, administrators, and guardians, is to 
be computed from the judicial ascertainment of the principal’s de- 
fault, and not from the date of the actual misfeasance or malfeas- 
ance for which the surety is sought to be charged. Jb. 

Non-claim, statute of ; operation upon claims of heirs and legatees. -- 
The claim of heirs or legatees against the estate of a surety, grow- 
ing out of the misfeasance or malfeasance of his principal, whether 
judicially ascertained or not, is barred if not presented to the admin- 
istrator of the surety within eighteen months. Jb. 

Same ; what claims excepted from. — The claim of “ heirs or legatees 
claiming as such,” excepted from the statute of non-claim, is the 
claim of title, whether derived from the statutes of descents and dis- 
tribution or by will, to property of the estate — the right to the spe- 
cific property in the hands of the administrator, unadministered and 
unconverted, as contradistinguished from a claim for a derastavit, or 
for a default creating merely the relation of debtor and creditor. Tb. 

Non-claim ; what sufficient to prevent bar of. — Suggestion upon the 
record of defendant's death and an order of revivor upon scire facias 
to his administrators, the writ being served within eighteen months 
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EXECUTORS AND ADMINISTRATORS — Continued. 


after the grant of administration, is a sufficient presentation to save 
a claim from the bar of the statute of non-claim of eighteen months. 
Malone v. Hundley, 147. 

See Estopret, 1, 2. 


EXEMPTION. 


1. Exemption; how claimed and what not waiver of. — A defendant in ex- 
ecution may claim property as exempt at any time before sale, and 
does not waive or lose this privilege by giving a bond for the forth- 
coming of the property after the levy on it. Daniels v. Hamilton, 
105. 

2. Exemption ; what law governs. — The laws in force at decedent’s death 
govern as to the amount and kind of property exempt from adminis- 
tration for the benefit of the family. Taylor v. Pettus, 287. 


STATUTE OF FRAUDS. 

1. Contract, rescission of on ground of fraud ; allegations as to. — He who 
seeks the rescission of a contract on the ground of fraud or undue 
influence must show his right to relief by distinct and pointed al- 
legations clearly proved. Bailey v. Litten, 282. 

Fraud, badges of. — A sale and conveyance to a blood relative ; the 
smallness of the price paid; the dominion or control exercised over 
the property sold, and the like, are badges of fraud, but not con- 
clusive proof of it, and may be explained. Marshall vy. Croom, 554. 

3. Same; vendee’s participation in, necessary to vitiate conveyance. — 

Fraudulent acts or intent on the part of the vendor, not participated 
in, or known to, the vendee, will not authorize a decree setting aside 
the deed as one made with intent to hinder, delay, or defraud cred- 
itors, Jb. 

4, Fraud and undue influence ; what does not constitute-— Mere persua- 

* sion, unaccompanied by falsehood, undue concealment, or delusive 
promises, or by any violence, duress, or constraint, constitutes neither 
fraud nor undue influence. Bailey v. Litten, 282. 

Statute of Srauds : contract not to be performed within a year.— A 
verbal contract entered into on the 21st day of December, 1870, 
whereby plaintiff agreed to serve as clerk for defendants for a year, 
commencing on the day thereafter and ending on the 22d day of De- 
cember, 1871, is a contract to be performed within a year and there- 
fore not within the statute of frauds. Dickson v. Frisbee, 165. 
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GENERAL ASSEMBLY. 


Ls Adjournment » resolution as to, force and eff ct of.— A joint resolution 
was adopted by both houses of the general assembly without having 
been read on three several days in each house or presented to or ap- 
proved by the governor, providing that when the two houses ad- 
journed on the 17th day of December, 1874, they should stand ad- 
journed until the 15th day of January, 1875: “provided that no 
member of the general assembly shall be entitled to receive mileage 
in going to and returning from his home:” Held, 1st. It was not 
necessary that the resolution should be read on three several days in 
each house, nor that it should be presented to, or approved by, the 
governor. 2d. The proviso was germane to the resolution. 3d. 
Under the constitutional provisions in regard to adjournments, the 
resolution, although not strictly a law, had the force of law, and sus- 
pended, as to that adjournment, section 49 of the Revised Code, 
which, as construed in Hx parte Pickett (24 Ala. 91), entitled mem- 
bers to mileage in going to and returning from their homes during 
recess. 4th. The resolution was binding upon all the members, 
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GENERAL ASSEMBLY — Continued. 
whether they voted for or against its passage. Ex parte Mat- 
thews 51. 

2. Session of general assembly ; what constitutes. — The sittings of the 
general assembly, although extended in the constitutional mode be- 
yond thirty days, and an adjournment takes place for a recess of 
several weeks, constitute but one session. Jb. 

3. What not exercise of judicial power by. — The legislature may, without 
exercising judicial power, declare what causes “ shall” entitle a 
party to transfer a case from one court to another of coordinate ju- 
risdiction, so long as it leaves the ascertainment of such cause for 
judicial determination. Ex parte Hickey, 228. 

GUARDIAN AND WARD. See WILLs. 

HABEAS CORPUS. See that title under CrimivaL Law. 

HUSBAND AND WIFE. 

1. Husband, how becomes indebted to wife and how may secure indebtedness. 
—If the husband converts the wife’s statutory separate estate, he 
becomes indebted to her to the amount used, and although insolvent 
and largely indebted, may secure such debt by a mortgage of prop- 
erty to a trustee for her ; and the conveyance, if made bond fide, is 
valid against the husband’s creditors. Northington v. Faber, 45. 

2. Mortgage to secure wife; what she takes at purchase under. — Where 
the wife purchases under the mortgage, at a sale made in pursuance 
thereof, and a conveyance is executed to her, the legal title vests in 
her, and such property is her statutory separate estate. lb. 

Married woman; capacity to purchase lands. — The purchase by a 
married woman of her ancestor’s land, under a decree in chancery 
for division, confers upon her a statutory separate, estate, at least, 
until she elects to repudiate it in a proper way. Pippin v. Jones 161, 

Same ; improper mode of electing to repudiate purchase. — Setting up as 
a defence against a proceeding to condemn the land for articles of 
comfort, &c., the wife’s incapacity to purchase it, is not a proper 
mode of manifesting her election. Jb. 

Equitable separate estate; what creates. — A conveyance of real and 
personal property to a married woman “absolutely and in her own 
right,” to have and to hold ‘to her, her heirs, and assigns, for her 
own separate and absolute use and behoof forever, in fee simple.’ 
creates an equitable separate estate. (Overruling on this point 
Molton v. Martin, 43 Ala. 651; Glenn v. Glenn, 47 Ala. 204; Dene- 
chaud v. Berry, 48 Ala. 591.) Short v. Battle, 456. 

6. Same; rights of wife as to. — The wife must be regarded in equity as 
a feme sole with respect to her equitable separate estate, having ca- 
pacity to bind or charge it by her contracts, and to alienate or other- 
wise dispose of it. She may mortgage it as security for her own 
debt, or that of another. Jb. 

Equitable separate estate; what construction determines. — Where by 
the gift or devise the intent to exclude the marital rights of the 
husband clearly and unequivocally appears from the force and cer- 
tainty of the terms employed, an equitable separate estate is cre- 
ated. Jb. 

8. Statutory separate estate; what construction determines. — Where the 
intent to exclude the marital rights of the husband is doubtful or 
equivocal, or rests on speculation, the statute intervenes and fixes 
the character of the estate as the separate statutory estate of the 
wife. Jb. 

9. Separate estate ; liable for necessaries furnished family servants. — Ser- 
vants necessarily employed and residing in the family are part of 
the “ household,” within the meaning of the statute, and necessaries 
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HUSBAND AND WIFE — Continued. 
purchased for them can be charged upon the wife’s statutory separate 
estate. Pippin v. Jones, 162. 

10. “ Subjecting to sale separate estate of married woman ;”’ what is not 
within meaning of act of March, 9, 1871. — Neither the use of moneys 
of the wife’s statutory separate estate in permanent improvements 
on the husband’s lands, nor his executing a trust deed on them to 
secure a debt due her, constitute them her statutory separate estate. 
On bill filed by the wife to subject the lands to her demands, a 
decree ordering a sale to pay the trust deed, but subordinating the 
claim for money used in improving the land to a mortgage given 
by the husband to a third person, is in no proper sense a “ subject- 
ing to sale the separate estate of a married woman,” entitling her to 
an appeal and supersedeas without security, under the act approved 
March 9, 1871. Coleman v. Smith, 259. 


See Action, 7; Dower, 1, 2. 


INFANT. See Wits, 2, 3, 11, 12, 14. 
INJUNCTION. See Cuancery, 8, 9,14; OFrFice, 8. 
INTEREST. See CHancery, 23. 


JUDGMENTS. See Courts, 1, 3,4 ; Execution, 1, 2, 3. 
JUDICIAL POWER. 


Power ; when judicial. — A power is judicial, or in its nature judicial, 
when it involves the exercise of judgment and discretion ; 1s to be 
exercised only in an ascertained event and on the concurrence of 
particular facets, the existence of which must be determined by the 
oflicer intrusted with the execution of the power. Ex parte Thomp- 
son, 98. 

See GENERAL AssEMBLY, 3; MANDAMUS, 1, 2. 


JUSTICE OF THE PEACE. See Courts, 8; Criminat Law, 133. 


LANDLORD AND TENANT. 

1. Landlord and tenant; what does not create relation of. — The relation 
of landlord and tenant does not exist between vendor and vendee, 
where the vendee enters into possession under an executory contract 
of purchase, and makes default in the payment of the purchase- 
money ; nor does such default entitle the vendor to elect a rescission 
of the contract, and treat the vendee asa tenant liable for rent. 
Tucker vy. Adams, 254. 

2. Landlord ; what cannot mortgage. — The landlord has no such interest 

in or title to crops grown ‘on the rented lands as can be made the 

subject of a valid mortgage by him. Broughton v. Powell, 123. 

Landlord’s remedy by attachment, who cannot pursue. — The statutory 
provisions giving the landlord a lien on crops grown on rented prem- 
ises, and a remedy by attachment, &e., cannot be pursued by one to 

whom he transfers the rent note. Foster v. Westmoreland, 223. 

Sce CoMPUTATION OF TIME, 1, 2. 
LEGACY. See Wits, 11, 12. 
LIFE INSURANCE. 

1. Insurance on life of husband ; how far statute protects. — The statute 
authorizing insurance on the life of the husband for the wife’s benefit, 
the premiums being paid by him, exempts from claims of creditors 
only so much insurance as is paid for by such premiums to the ex- 
tent of five hundred dollars per annum. If the aggregate amount of 
annual premiums paid out of the husband’s funds exceed five hun- 
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LIFE INSURANCE — Continued. 
dred dollars, the excess of insurance is liable for the payment of the 
husband’s debts, without regard to the number of policies by which 
the insurance is effected. Stone v. Knickerbocker Life Ins. Co. 589. 
2. Policy of life assurance ; what not void. — A policy of life insurance is 
not void for uncertainty because the beneficiaries are designated only 
as ‘* children of John Wilson Bledsoe.” Brooklyn Life Ins. Co. vy. 
Bledsoe, 538. 

Same, action on ; what evidence inadmissible. — Declarations made by 
the assured after his premium fell due, in the course of a partner- 
ship settlement in which he had charged himself with partnership 
debts collected, that he made the collections to pay the premium, but 
did not because he was informed by the secretary of the defendant 
that his policy was cancelled, are mere hearsay, and wholly inadmis- 
sible evidence in an action on the policy. Jb. 

4. Same. — Evidence that the assured spoke of the premium coming due, 
and mentioned the source from which he expected to obtain money t 
to pay it, and that the witness offered to loan the requisite amount, 
which offer the assured said he would take if disappointed, is also 
mere heresay, and inadmissible testimony for the plaintiffs in an ac- 
tion on the policy. Jb. 

5. Ability to pay premium ; when evidence of, admissible. — Evidence of 
the ability of assured to pay the premium when it fell due, would be 
admissible in connection with evidence showing a legal excuse for 
non-payment. /b. 


= 


6. Cancellation of policy; effect of. — The plaintiff proved payment of 
the first premium on a policy of life insurance to defendant’s agent, 
and introduced a letter written by the secretary of defendant in an- : 


swer to the assured’s request for an extension of the time in which 
to pay the second premium, stating that the policy had been can- 
celled on the books of the company because no payment had ever 
been made on it, and requesting him if he had made payment to a 
deceased agent to send the defendant company a certified copy of 
the receipt, and to state when, where, and to whom the premium had 
been paid, as no payment had been sent the company, and it had no 
record of the payment of any premium. //e/d, 1. The cancellation 
of the policy on the books of the company did not amount to a re- 
scission of the contract, or of itself affect the validity of the poliey 
or the rights of the assured and beneficiaries under it. 2. It was 
competent for the insurer (the cancellation and letter in relation ~ 
thereto being relied on as an excuse for non-payment of the premium f 
when it fell due) to show that the cancellation was made in igno- 
rance of the delivery of the policy or the payment of the premium, 

; so as to relieve itself of the charge of an intentional abandonment of 
the contract with the knowledge that the assured had performed on 
his part, and was relying on it. 8. The cancellation of the policy 
and letter written in relation thereto were not a suflicient excuse for 
failing to pay or tender the premium when it fell due, although the 
cancellation became known to the assured only a few days before the 
premium was payable. /b. 

7. Insurance law ; violation of ; who cannot invoke. — The rule that a con- 
tract founded on an act prohibited by statute is void, is subject to 
the qualification that although the legislature may forbid the doing 
of a particular act, yet unless the act itself is declared void, a party 
not privy to it, or involved in the guilt of the transaction, may re- 
cover of the guilty actor. The insurance company doing business 
here without complying with the state laws, and not the citizen with 
whom it contracts, violates the statutes, and it cannot avail itself of 
its own violation of law to avoid its contract. Jb. 
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LIMITATIONS, STATUTE OF. See Exrcurors AND ADMINIs- 
TRATORS, 8. 


MANDAMUS. 

1. Mandamus not allowed to compel approval of official bonds. — The stat- 
utes of this State, in regard to the approval of official bonds, confer 
upon the officers intrusted with that duty judicial, not ministerial 
power, the exercise of which cannot be revised by mandamus. (Ex 
parte Harris, ante, p. 87, reéxamined and reaflirmed.) Semble, that 
mandamus would lie if the refusal to approve an official bond pro- 
ceeded from mere arbitrariness, whim, or caprice. Ez parte Thomp- 
son, 98. 

2. Same. — The approval of official bonds, under the statutes of this State, 
is the exercise of judicial, not of ministerial power, and mandamus 
will not lie to revise the exercise of the power. (Overruling Ex parte 
Candee, 48 Ala. 586, and Siate ex rel. v. Ely, 43 Ala. 386.) Ex parte 
Harris, 87. 

8. Mandamus ; when will not lie. — Mandamus is not the proper remedy 
to try the right to a public office of which there is a de facto incum- 
bent. Nor will it lie in any case to compel the performance of duty 
or exercise of power, unless the relator has a clear legal right to de- 
mand it, and is without any other adequate and specific remedy. JO. 

4. Same. — One appointed by the governor to an oflice, to fill a vacancy 
duly certified and caused by the failure of the person elected to file 
a boud within the time prescribed by law, upon qualifying and enter- 
ing upon the discharge of the duties of the office, becomes an officer 
de facto, and his title can be tried only on quo warranto, or informa- 
tion in the nature of quo warranto. Mandamus is not the remedy. 
Ib. 

5. Same.— A probate judge cannot be compelled by mandamus to file 
and record a sheriff's bond, approved by an officer who had no au- 
thority to do so Cook v. Candee, 109. 

6. Same. — Application for mandamus to compel the dismissal of a cause 
out of a court to which, on application for change of venue, the trial 
was directed to be transferred under a writ of mandamus from this 
court, on a former term, at the petitioner’s instance, will be denied. 
The court expresses surprise that such an application should be 
made. Ix parte Reeves, 394. 

7. Mandamus ; when proper remedy. — Mandamus allowed in this case to 
restore a county solicitor to office, who has been improperly sus- 
pended upon indictment found against him for an offence committed 
after the passage of the act. Ex parte Diggs, 381. 

8. Same. — When a claim has been duly audited and allowed by the com- 
missioners’ court mandamus will lie, if the commissioners’ court re- 
fuses to act, to compel the collection of such tax as the law authorizes 
to pay such claims. After this, if the treasurer fails to pay them in 
their order, section 930 of the Revised Code furnishes an adequate 
remedy. L:/more Co. v. Long, 277. 


MARRIAGE LICENSE. 

1. Marriage license; what does not invalidate. —Non-residence of the 
female in the county in which the marriage license issues does not 
invalidate the license, or render void the marriage solemnized under 
it. Ely v. Gammel, 584. 

2, License; whose consent to, necessary.— Where the father has actual, 
rightful custody of the minor, he alone can consent to the issue of the 
license. Proof of acts of adultery on the part of the father during 
the subsistence of the marriage relation with the mother of the minor 
does not of itself forfeit the father’s right to the custody and control 
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MARRIAGE LICENSE — Continued. 
of the child, so as to authorize the mother, contrary to his wishes, to 
give a valid consent to the issue of the license. Ely v. Gammel, 584, 


MINUTES. 
Minutes. — The failure of the presiding judge to sign the minutes of 
the court, does not affect their validity. Hx purte Owens, 473. 


MORTGAGE. 
1. Mortgage of personalty ; when valid. — Personalty passes by a mortgage 
of both personal and real property, to which the mortgagor aflixes his 
mark without an attesting witness, if its execution is acknowledged 
before a proper officer who duly certifies it. Breene v. McCrary, 154. 

2. Same ; when properly admitted to record. — Upon such an acknowledg- 
ment and certificate, such mortgage is properly admitted to record. 

3. Mortgagee ; when treated as bond fide purchaser. — Where a mortgage 
is made as security for a debt, contracted contemporaneously with it, 
the mortgagee becomes a bond fide purchaser, entitled to protection 
against an outstanding vendor’s lien of which he had no notice. 
Battle v. Short, 456. 

4. Trespasser ; what questions cannot raise.— A mére naked trespasser 
sued by the mortgagee in trover for the conversion of mortgaged 
property, cannot question the validity of sale by plaintiff of a portion 
of the mortgaged property, nor complain of the application of the 
proceeds as between different debts of the mortgagor, nor ask an 
allowance or deduction of profits on resale of property purchased by 
mortgagee at his own sale. Broughton v. Atchison, 62. 

See AcTrion, 12; CHANCERY, 15; LANDLORD AND TENANT, 2, 3. 


NECESSARIES. See Husspanp AND WIFE, 9. 
NEW TRIAL. 

Practice as to grant of new trial. — If the party in whose favor the new 
trial is granted is unwilling to accept the terms imposed, he should 
have an entry to that effect made on the minutes or have the order 
annulled. Incorporating an exception to the grant of the new trial 
in the bill of exceptions is not a rejection of the terms imposed, but 
indicative rather of an intention to rely on the exception, and that 
failing, to comply with the order and claim the new trial under it. 
Tannenbaum v. Tankersly, 489. 


NON-CLAIM, STATUTE OF. See Execurors ANp ADMINISTRA- 
TORS, 9, 10, 11. 


NONSUIT. See Error ano APPEAL, 5. 


OFFICE — OFFICER. 

1. Office ; a public trust. — Under the Constitution and laws of Alabama 
an office is not property, but a mere public trust created for the ben- 
efit of the State and not for the advancement of the officer. Hz 
parte Lambert, 79. 

2. Same ; legislative power over. — Unless expressly inhibited by the Con- 
stitution, the legislature has entire control over the compensation of 
officers, whether the office is created by statute or owes its origin to 
the Constitution. Jb. 

3. Office: not property. —In this State offices are not property in any 
strict legal sense. Beebe v. Robinson, 66. 

4. Address of grand jury : what sufficient to authorize re quisition of addi- 
tional bond. — A report by the grand jury of the city court of Mont- 
gomery, made in term time, and addressed to the presiding judge of 
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that court, as follows : ‘* We find the bonds of the county officers good 
except that of ‘the tax-collector. We recommend that he be required to 
give additional security,” properly certified to the probate judge of that 
county, authorizes him to require an additional bond of the tax-col- 
lector. Beebe v. Robinson, 66. 

5. Vacancy in office ; what creates. — The failure of a public officer to give 
an additional bond, legally required of him, occasions a vacancy in 
the office, which, being duly certified, authorizes the appointment of 
another to fill it or the institution of judicial proceedings to divest 
the right of the former incumbent. Jd. 

6. Same ; when former officer, after vacancy occurring, may he treated as 
officer de facto. — The official acts of a tax-collector, who, failing to 
give an additional bond, obtained an injunction restraining the gov- 
ernor’s appointee from claiming the oflice or exercising any of the 
duties thereof, and thereafter continued to discharge the duties of the 
office, will, so far as necessary for the protection of third persons 
and the public, be treated as the acts of an officer de facto. Ib. 

Same; former incumbent and not appointee must resort to action to de- 
termine right to office. — One duly appointed, commissioned, and 
qualified to fill a vacancy in office duly certified to the appointing 
power, becomes the legal incumbent, and entitled to discharge the 
duties of the office. The former incumbent and not the appointee 
ust resort to an action at law to determine the right to the office. Jb. 
8. Same. — An appointee duly commissioned and qualified to fill a va- 

cancy in an oflice, duly certified to the appointing power, cannot be 
restrained or interfered with by injunction, at the instance of an- 
other claimant, from entering upon the discharge of the duties of the 
oflice, nor can his right to the office be determined in any way by the 
chancery court. J. 

9. Duty of delivering property of office to successor ; ministerial merely. — 
The duty resting on every public oflicer, on the termination of his 
oflicial relations, to surrender to his successor the official papers and 
paraphernalia of the office, is ministerial merely, no matter upon 
what oflicer it devolves, and at common law could be enforced by 
mandamus. Thompson v. Holt, 491. 

10. Statutes to compel delivery of property, &e.; how proceedings under are 
conducted. — The statutes to compel the delivery of books and prop- 
erty by public officers to their successors are summary, and designed 
to give a more certain and expeditious remedy than that existing at 
common law. The proceedings are not to be conducted as in or- 
dinary adversary suits between private individuals, and are not gov- 
erned by the same restricted rules of pleading. Jo. 

11. Same ; probate judge amenable to. —It is in his ministerial capacity 
that the judge of probate is intrusted with the custody of the records 
and property of the oflice, and as such he is as amenable to proceed- 
ings under the statute to compel their delivery as any other officer. Jb. 

12. Circuit judge, jurisdiction of, to exact additional bonds ; what not im- 
paired by. — The passage of the act of November 3, 1862 (§ 784 R. 
C.), giving chancellors and supreme court judges concurrent author- 
ity with the circuit judge to approve the probate judge’s bond, does 
not withdraw him from the influence of § 174 of the Revised Code, 
which empowers the circuit judge to exact an additional bond in 
certain contingencies of probate judges or other officers, whose bonds 
‘Care required to be approved by a circuit judge.’’ Tb. 

Order for delivery ; what title will support. — A prima facie title to the 
office, free from all reasonable doubt —a title to which the law at- 
taches the possession of the office, and a right to exercise its func- 
tions — must be shown before the judge will make the order, under 
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the statute, to compel the delivery of the books and property of the 
office. Thompson v. Holt, 491. 

14. Same ; what best evidence of prima facie title. — A commission of the 
governor, granted on a certifiate of election, or founded on a proper 
certificate disclosing a vacancy, is the highest and best evidence of 
who is the officer, until the ultimate right to the office is determined 
on quo warranto. Ib. 

. Statutory proceeding ; what evidence inadmissible in. — The circuit judge 
exercises power judicial, or in its nature judicial, in refusing to ap- 
prove the bond of a probate judge, and his action cannot be collater- 
ally assailed in a proceeding to compel the delivery of books and 
property of the office. Jb. 

Officer de facto. — The official acts of a sheriff, recognized as the law- 
ful officer and discharging his duties without molestation or hinder- 
ance, done in the interval between the election and qualification of 
his successor and the assumption of the active discharge of the du- 
ties of the office by him, are valid and binding upon parties to suits, 
third persons, and the public. Thrower v. The State, 22. 


See MaAnpAmvws, 1, 2, 3, 4, 5, 7. 


1 


or 


1 


f—r) 


ORDINANCES OF CONVENTION OF 1867. 

1. Constitutional Convention of 1867; powers of. — The powers of the 
Constitutional Convention of 1867, held under the ‘‘ Reconstruction 
Acts ’’ of Congress, were special and limited, and it had not legisla- 
tive power ; but in the power conferred was embraced authority to 
adopt an ordinance putting in operation the governmental agencies it 
established in the Constitution, and so organizing them that when 
the government came into existence, it would continue without an 
interregnum of power or officers in all its departments. Plowman v. 
Thornton, 559. 

2. Ordinance No. 32; validity of. — Ordinance No. 32 of that convention, 
providing that the officers first elected under the Constitution should 
hold their offices for the term prescribed, and until their successors 
were elected and qualified, was a valid exercise of this power. The 
approval by a judicial officer, who was one of the first elected under the 
Constitution, of an official bond after the election, but before the qual- 
ification of his successor, is, in all respects, valid and binding. Jd. 

See ConsTITUTIONAL LAw, 11. 


OVERRULED CASES. 
1. Bryan v. Bruner (50 Ala. 552), overruled by Beebe v. Robinson, 66. 
2. Denechaud v. Berry (48 Ala. 591); Glenn v. Glenn (47 Ala. 204) ; Mol- 
ton v. Martin (43 Ala. 65), overruled by Short v. Battle, 456, 
3. Harrison v. Harrison (39 Ala. 489), overruled as to points decided in 
5th and 6th head-notes of Fretwell v. McLemore, 124. 
4. Hale v. Huston, Simes & Co. (44 Ala. 134), overruled by Whitfield v. 
Riddle, 467. ; . 
5. Flowers vy. Bitting (45 Ala. 448), overruled by Wimberly v. Dallas, 
196. 
6. Ex parte Chase (43 Ala. 303), and cases following it, overruled by 
Ke lly v. The State, 367. 


PARTNERSHIP. 

1. Partnership; real estate purchased with partnership funds, how treated 
in equity. — Real estate purchased with partnership funds, for part- 
nership business, is treated in equity as partnership property, with- 
out regard to the manner in which it was bought, or to the person to 
whom the legal title was conveyed. Little v. Snedecor, 167. 
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2. Same; when heirs of deceased partner declared trustees. — The heirs of 
one deceased partner, where the title was in him, will be treated as 
trustees for the surviving partner. It is immaterial that the trust 
should be expressed ; if it exists and is clearly proved, it will be en- 
forced as other resulting trusts. Little v. Snedecor, 167. 

See CHANCERY, 25, 26. 

LEADING AND PRACTICE. 

I. CompLarinr. 


1. Declaration ; what sufficient. — Under the provisions of the Revised 
Code a declaration on a policy of life insurance is sufficient if it 
contain a statement of the contract or policy, followed by a general 
averment that the plaintiff had complied with all the provisions on 
his part, and that the defendant had not in a specified way performed 
his part. ‘The conditions of the policy, whether conditions precedent 
or subsequent, and their performance, need not be alleged other than 
in the general allegation of performance on the part of the plaintiff ; 
and although the performance of a condition precedent is averred, 
proof excusing performance may be made under it. Brooklyn Life 
Ins. Co. v. Bledsoe, 538. 

2. Qui tam action against probate judge for improperly issuing marriage 
license ; what complaint sufficient. -— In a qui tam action against a pro- 
bate judge for improperty issuing a marriage license, the complaint 
is not demurrable because it fails to state the sex of the persons 
named in the license, or that a marriage was solemnized under it, 
or, in the case of a minor, that the parents or guardians resided in 
this State. ly v. Gammel, 584. 

3. Same. — The detect, if it be one, of such complaint for failing to al- 
lege the residence of the female in the county in which the license 
issued, if not objected to below, is cured by verdict and judgment. 
Non-residence of the female in the county in which the marriage li- 
cense issues, does not invalidate the license or render void the mar- 
riage solemnized under it. Jd. 

4. Complaint : amendment of. — A complaint by two persons, suing as 
late partners, trading under a firm name, on an account contracted 
with them, may be amended by striking out one plaintiff and declar- 
ing on the indebtedness as a cause of action in favor of the remain- 
ing plaintiff alone. Lansburg & Co. v. Cohen, 180. 

5. For what recovery may be had under a count on account, &c. — Where 
the manufacturer agrees to take back a piano if defective, and the 
purchaser tenders it back for that reason, but retains it at the man- 
ufacturer’s request until a new instrument can be sent on, and this 
is not done in a reasonable time, the purchaser may refuse to receive 
one if sent, and under a count on account or verbal contract, may 
recover the amount of an account made up of items consisting of the 
price paid, and the expenses of boxing and insuring the piano while 
it remained awaiting shipment to the manufacturer. Chickering § 
Sons v. Bromberg, 528. 

I]. DemMuRRER. 

6. Demurrer ; no objection allowed unless distinetly stated. — Under § 2656 
R. C., however insufficient pleadings may be in other respects, yet 
if not obnoxious to the particular grounds of demurrer assigned, the 
demurrer should be overruled. Eads v. Murphy, 520. 

7. Same.— Under our statutes a demurrer to pleadings, which, though 
defective in other respects, are not obnoxious to any of the specified 
grounds, must be overruled. Daniels v. Hamilton, 105. 

&. General demurrer. — A fetition for rehearing at law should not be 
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dismissed and the supersedeas quashed, on a mere general motion not 
‘pointing out any specific defect. Such a motion is in effect a mere 
general demurrer. Martin v. Hudson, 279. 


III. DisconTINUANCE. 

9. Discontinuance ; what does not constitute. — Neither a criminal nor a 
civil proceeding is discontinued because the record fails to show con- 
tinuances from term to term. Ez parte Owens, 473. 

10. Same ; presumption of continuance. —In the absence of some act of 
the party plaintiff, disclosed by the record, causing a gap or chasm 
in the proceeding, it will be presumed that it was regularly continued 
from term to term. Th. 


IV. Dismissau or Suir. 

11. Dismissal of suit for recovery below jurisdiction ; when not proper. — 
Judgment should not be set aside and the suit dismissed from the 
circuit court, because of a recovery for an amount below its jurisdic- 
tion, when suit was brought for a sum within the jurisdiction, and 
the plaintiff makes affidavit that the sum sued for is actually due, 
and that the recovery of the true amount was prevented by any of 
the specific causes mentioned in section 2708 of the Revised Code. 
Ramsey v. Strobach, 513. 


V. PARTIES. 

12. Parties. — The mere indorsement of the payee’s name in blank re- 
maining on a bill of exchange, introduced as evidence in a suit on 
the bill, does not show that the legal title was not in them. Beeson 
v. Lippman, 276. 

13. Parties. — A complaint in trover by the husband alone for the conver- 
sion of property which is averred to be the statutory separate estate 
of the wife, discloses no cause of action in his favor. Taylor v. 
Jones, 78. 

VI. PLeEas. 

14. Pleadings, rulings on; presumptions as to.-— Where the record shows 
that the defendant pleaded the general issue ‘‘ with leave to give in 
evidence any matter that might be specially pleaded,’’ and also a 
special plea in bar, and it appears that the overruling of a demurrer 
to the special plea was ona day subsequent to the overruling of a 
demurrer (the grounds of which are not disclosed) to the plea of the 
general issue, &c., a recital in the minute-entry, “the plaintiff hav- 
ing declined to plead further, on leave being given,” &c., will be 
construed to mean that the plaintiffs declining to plead over related 
only to the special plea. In such a case judgment should not be 
rendered in favor of the defendant, but the plaintiff should be re- 
quired to proceed upon the issue made in the plea of the general 
issue. De Bose v. Marz, 506. 

15. Plea, what demurrable. — An unsworn plea by the maker that the plain- 
tiff is not the owner of the note sued on is demurrable, although on 
motion it would be stricken from the files. Preston v.. Dunham, 217. 

16. Same; what frivolous.— A plea to an action for the price of guano, 
that inspection laws passed long subsequent to the sale had not been 
complied with, is frivolous, and should be stricken from the files. 
Ib. 

17. Trespass for false imprisonment ; what sufficient answer to.—It is a 
sufficient answer to an action of trespass for maliciously and without 
probable cause procuring the arrest and imprisonment of plaintiff, 
that the arrest and imprisonment were made in due course of legal 
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proceeding, by a proper officer, upon affidavit charging the commis- 
sion of acriminal offence, and that no more force was used than is 
necessary,” &e. Rhodes v. King, 272. 

VII. GENERAL PRACTICE. 
18. Arrest of judgment ; when § 2811 R. C. does not apply to. — Section 
2811 RK. C., forbidding the arrest of judgment for matters not previ- 
ously objected to, has no application where the complaint discloses 
no cause of action. Taylor v. Jones, 78. 

Practice ; what improper. — However erroneous the circuit court may 
deem an opinion of the supreme court, it is neither proper nor just to 
the parties to diminish its influence with the jury by declaring that 
it is not law, yet they must be governed by it. Faulk v. The State, 
416. 

20. * Served,” ‘serving ;’’ meaning of. — The legal effect of the words 
‘* served,” ‘‘ serving,” when used in a sheriff’s return or minute-entry 
in reference toa copy of the indictment and list of jurors, is that 
such copy and list were ‘‘ delivered” to the defendant as required by 
§ 4171 R. C. Walker v. State, 192. 

21. Introduction of evidence ; control of court over.— The issue being a sale 
of cattle to defendant and he before closing having testified, as a 
witness in his own behalf, that the sale was not to him but to a third 
person, the court cannot require the plaintiff, having the right to re- 
join, before introducing declarations of defendant, on a named occa- 
sion, to the effect that he had the cattle, to first call the defendant 
back and ask him if he had made such declarations — they are ad- 
missible in rebuttal. Aimmey v. Calloway, 222. 

22. Issue as to exccution of note foundation of suit ; how only can be raised.— 
Although a promissory note declared on does not on its face purport 
to have been executed by the defendant, yet if its execution by him 
is averred, he cannot deny it, whether it was by mark, initial, or other 
designation, except by a sworn plea under § 2682 of Revised Code. 
(Overruling, on this point, /’lowers v. Bitting, 45 Ala. 448.) Wimberly 
v. Dallas, 196. 

23. Charge as to owne rship of cause of action; when erroneous. — Until 
there is a sworn plea putting in issue the plaintiff’s ownership of a 
cause of action, founded on a contract for payment of money, no 
issue can arise as to it, anda charge authorizing a verdict against 
plaintiff if he is not the owner is erroneous. Loit § McKenzie v. 
Maybin, PAs yD 


19 


See New TRIAL, 1. 


QUO WARRANTO. See Manpamus, 4; Orrick — OFFICER, 14. 


RECEIVER. See CHancery, 24. 
REHEARING AT LAW. 

1. Rehearing at law; what necessary to authorize. —To authorize a rehear- 
ing at law, under the statute, there must concur a valid defence, the 
failure to make it (without fault on the part of the petitioner) result- 
ing from surprise, accident, or fraud, and the exercise of all reason- 
able diligence to interpose the defence before judgment. Martin § 
MeTyer v. Hudson, 279. 

2. Same. — Where the failure to make the defence was due to the acci- 
dental absence from sickness of the witness by whom the proof was 
to be made, it must be shown that he was the only witness by whom 
the defence could be established; a rehearing not being authorized 
on account of the failure to introduce mere cumulative or corrobora- 
tive evidence. Jb. 
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REVISED CODE. 
1. § 14. Construed. Dickson & Co. v. Frisbie, 165. 
2. § 784. Effect of on $174. Thompson v. Holt, 491. 
é 1535-6. Requisites of deed. Hendon v. White, 598. 





§ 

4. § 1561-2. What void without regard to. Dudley v. Abner, 572. 

5. § 2091. Time when bar commences. Fretwell v. McLemore, 124. 

6. § 2224. Construed. Pettus, Adm’r, v. McClannahan, 55. ) 
7. § 2371. Construed. Short v. Battle, 456. ( 
8. § 2656. What not good objection under. Eads v. Murphy, 520. 

9. § 2704. To what applicable. Key v. Jones, 238. 
10. § 2708. When suit not dismissed. Ramsey v. Strobach, 513. 
11. § 2756. Discussed and construed. LEiland v. State, 323. 
12. § 2759. What revisable under. Wyatt v. Evins, 285. 
13. § 2811. ‘To what does not apply. Taylor v. Jones, 78. 
14. § 2814. What requisite under. Martin v. Hudson, 279. 
15. § 2862. To what applies. Wimberly v. Dallas, 196. 
16. § 2875. When authorizes sale after defendant’s death. Hendon v. . 


White, 597. 


17. § 3620. Public place in meaning of. Smith v. State, 384. 
18. § 4167. Not applicable to county court. State v. McDuffie, 4. 
19. § 4396. Not unconstitutional. Paulk v. State, 427. 


20. § 4192. When ruling under not revised. Gassenheimer v. State, 314. 
| 21. § 4420. Liberally construed. Thompson v. Campbell, 583. 


SET-OFF. See Cuancery, 5, 13; Contract, 4. 
SEPARATE ESTATE. See Huspanp anv WIFE. 
SHERIFF. 
1. Motion in summary proceeding; when demurrable. — The motion ina 1 
summary proceeding against the sheriff and his sureties, for his failure 

. to make money on an execution, should disclose the name of all the 
parties against whom judgment is sought, and failing in this is bad 
on demurrer. Daniels v. Hamilton, 105. 

2. Same ; when judgment against sureties erroneous. — Where the sureties 
neither appear nor plead, judgment cannot be rendered against them, 
without proof of the suretyship. Jb. 

3. Same ; amount of damages allowed. — Ten per centum damages on the 

amount of the execution and interest is the maximum allowed by law 
in this proceeding. /b. 
. Sheriff’s return ; amendment of. — The sheriff may amend his return so 
as to make it speak the truth, and the amendment when made relates é. 
back to the date of the original return, and is substituted for it. /0. 
See OrricE — OFFICERS, 16. 


rs 


STATUTES. 

1. Statute enacted in terms of a former statute which has been construed ; 
presumption as to legislative construction. — The legislature, in reénact- 
ing a statute substantially in the terms of a former statute which had 
been judicially construed, will be presumed to have put that construc- 
tion upon the statute which the prior act had received. Ex parte 
Matthews, 51. 

2. Repeal of’ statutes ; special statutes not repealed by subsequent general 
statutes. — A subsequent statute will not repeal a prior act, in the ab- , 
sence of express words of repeal, unless the provisions of the subse- 
quent act are directly antagonistic and repugnant to those of the 
former. If by any fair construction it is possible for both to have 
some field of operation, both must stand; especially where the gen- 
eral words of the later statute are the only evidence of the legislative 
intent to repeal the particular provisions of the former act. /verson 
v. Lhe Slate, 170. 
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3. ** Act to suppress murder, lynching, §c., applies to aliens as well as citi- 
zens. — Statutes passed for the security and-protection of life, in the 
absence of clear and unexceptionable language forcing a contrary con- 
clusion, will be held to apply as well to aliens and mere sojourners as 
to citizens. The fact that the person murdered and the widow, or 
next of kin, were aliens, is no defence to a recovery under the “ Act 
to suppress murder, lynching, and assaults and batteries,”’ approved 
December 28, 1868. Luke v. Calhoun Co. 115. 

4. Retroactive operation ; what act has not.— The act “to regulate prop- 
erty exempted from sale for payment of debts,’’ approved April 23, 
1873, is not retroactive in its operation. Taylor v. Pettus, 287. 

5. Penal enactment ; what is. — An enactment providing for suspension 
from office is a penal statute, and will not be enlarged in its scope by 
construction. Ez parte Diggs, 381. 

6. Act to remove solicitors, &c. ; to what applies. — The act of March 2, 
1875, requiring the suspension of a county solicitor against whom an 
indictment is pending, has no application to indictments for offences 
committed before its passage. If it did, it would be violative of the 
constitutional provision against ex post facto laws. Ib. 

SUMMARY PROCEEDINGS. See Orrice —- OFFICER, 10 ; SHERIFF, 
1, 2, 3. 
SURETY. 

Surety ; what will not discharge. — Mere passiveness or delay on the 
part of the creditor, in the absence of any direction to proceed, to 
enforce his legal remedies, —e. g., as where, before levy, he suspends 
execution, — will not discharge the surety. Summerhill v. Tapp, 227. 

See BILts oF EXCHANGE, 10 ; CHANCERY, 6. 


TAXES. See CountiEs, 1. 

TRESPASS. See Action, 12, 13, 14; MortTGAGE, 4; PLEADING AND 
PRACTICE, 17. 

TROVER. See Action, 11, 12. 

USE AND OCCUPATION. See Acrion, 3. 


VENDOR AND PURCHASER. 

1. Personalty, sale of ; when property passes. — If by the terms of an agree- 
ment for the sale of personalty, any material act connected with the 
subject-matter of the contract remains to be done before delivery, 
the property does not vest in the buyer until the performance of that 
act ; and where the contract is not in writing, it is a question for the 
jury to determine on the evidence, under appropriate instructions 
trom the court, whether a contract was made, and if so, whether it 
was executed or merely executory. Darden v. Lovelace, 289. 

2. Conditional sale ; what is, and how affects bond fide purchaser. — Where 
the owner delivers a mare to another to keep and work her, with the 
understanding “that the mare is to belong to the owner until the 
price is paid, when the owner is to give a receipt or bill of sale,” the 
transaction constitutes a conditional sale, void as against bond fide 
purchasers without reference to the registration laws. Dudley v. 
Abner, 572. : 

3. Trover ; what acts of plaintiff do not estop him from bringing. — Where 
the plaintiff, an illiterate negro, acting upon the advice of the de- 
fendant and another person of influence and standing, delivered up 
property to defendant, who claimed to hold a mortgage on it, this 
does not estop him from bringing ¢rover against the defendant for the 
conversion, if it turns out that the property is not subject to the 
claim asserted. Jd. 

VOL. IV. 43 
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VENDOR AND PURCHASER — Continued. 


| 


4. Purchaser ; what charged with notice of. — A purchaser buying real es- 
tate, of the title to which there must be evidence in writing, is 
chargeable with notice of any infirmity of his title which the w riting 
discloses. Corbitt v.° Cle nny, 480. 

5. Price of thing sold, when worthlessness of not defence to action for. — In 
the absence of any warranty, fraudulent representation, cr conceal- 
ment, the worthlessness of the thing sold, or that it was of ‘no ben- 
efit ’’ for the purpose for which it was bought, is no defence to an 
action against the buyer for the price. Boit & McKenzie v. Maybin, 
252. 

6. Same.— The unsoundness or worthlessness of an article purchased is 
no defence to a recovery for the price, when there was no warranty, 
false representation, or fraudulent concealment. Preston v. Dunham, 
Eads 

See AcTIon, 11; LANDLORD AND TENANT, 1. 

ENUE, CHANGE OF. 

Change of venue ; diseretionary with primary court. — An application 
for a change of venue is addressed to the sound discretion of the 
primary court, and its exercise in granting or refusing the change is 
not subject to revision. (Overruling Ex parte Chase, 43 Ala, 303, 
and the cases following it.) Kelly v. The State, 361. 

2: Certificate of clerk, on change of venue : what ‘er essential to. — It is 
not essential that the clerk’s certificate appended to the transcript of 
the proceedings of the court from which the venue, in a criminal 
vase, is changed, should be under his seal either public or private. 
Boddie v. The State, 395 

3. Certific d iranscript, objection to; when should be made. — Whether go- 
ing to trial on an imperfect transcript is a waiver of its defects is not 
decided, but the court declares it safer to make the objection earlier. 
Ib. 


WILLS. 


1. Testamentary capacity as to personalty.— Testamentary capacity as to 
personalty is governed by the law of the last domicil. Daniel v. 
Hill, 430. 

2. Domicil of minor ; how arises and changes. — The domicil of the minor 

follows and changes with that of the parents, and if the father dies, 
his last domicil is that of the infant children. Jb. 

Same ; guardian cannot change.— The guardian cannot 

domicil acquired by the ward at the place of his birth, or derived 
from his father at his death. 7b. 

4. Same ; testamentary capacity of ward ; what law fires. — 


chanve the 


ot) 


A ward whose 


parents died domiciled in Alabama, where letters of guardianship of 


his person and estate had been granted, does not lose or change his 
domicil here, because he accompanies his guardian, on his change of 
residence, to another State; and the ward dying testate in the latter 
State, his testamentary capacity must be measured by the laws of 
Alabama. Jb. 
5. Same; recital as to, not conclusive. — A recital in a will that the tes- 
tator is of a particular place, is never conclusive as to domicil, and 
may be rebutted by proof of the actual domicil. Jb. 
6. Will; essentials of. — It is of the essence of a will that it be ambu- 
latory and revocable in its nature during the life of the testator. An 
instrument possessing these characteristics, fairly apparent from the 
face of it, no matter how irregular in form or inartificial in expres- 
sion, or by what name designated, must have effect as a will. 0b. 
Will ; what instrument is. — A written instrument was as follows: 
“ Know all men by these presents, that I, R. D. M. .... do 
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WILLS — Continued. 
the love I have for my uncle A. S. D., and my aunt M. A. D., if I do 


not live to be twenty-one years of age, I give to them all the money 
I have in the hands of my uncle A. 8. D., who is my guardian, to 
have and to hold as theirs forever, their assigns, &c., the record of 
which is in the probate court of Greene county, Alabama. In witness 
whereof I have set my hand and seal, this March 10th, 1869. R. 
D. McAlpine. [L. 8.]’’ It was properly attested by two witnesses: 
Held, a will, not a deed. Daniel v. Hill, 430. 

8. Confidential relations between testator and legatee ; what imposes on pro- 
ponent of will. — The existence of confidential relations between the 
testator and legatee or devisee excites the suspicion and jealousy of 
the court, and casts upon the proponent of the will the duty of show- 
ing, by atlirmative evidence, the testator’s capacity, volition, and free 
agency. Ih. 

9. Same; when will established, notwithstanding. — When all suspicious 
circumstances are explained, all legitimate inferences of undue in- 
fluence repelled, and all doubts and presumptions, generated from 
the confidential relation, cleared away by affirmative evidence, which 
satisfies the conscience of the court of the capacity of the testator, 
his knowledge of the contents of the will, and its expression of his 
spontaneous intentions, the will is valid; and this, notwithstanding 
the confidential relations between the testator and the person draw- 
ing the will, who takes the principal or sole benefit under it. J0. 

10. Same. — In this case a will drawn by the guardian, and executed only 
in the presence of his immediate family, by which his nephew and 
ward bequeathed to the guardian and his wife all the ward’s prop- 
erty then in the guardian’s hands, in exclusion of a sister of the 
Whole and one of the half blood, was sustained; the court review- 
ing at length the evidence, which clearly showed the testator’s ca- 
pacity, repelled all suspicion of undue influence, and established that 
the testator’s disposition of his property was in accordance with the 
state of his affections, and clearly expressed his spontaneous inten- 
tions. Tb. 

11. Minor; testamentary capacity of. — A minor has not testamentary ca- 
pacity to devise land, or to charge it with payment of legacies. 
Banks et ux. v. Sherrod, 267. 

12. Same. — Under our statutes, a minor over eighteen years of age may 
make a valid bequest of personalty or subject it to the payment of 
legacies ; but on failure or insufficiency of personalty the legacy 
cannot become a charge on the realty which descends to the heir. 
Ib. 

13. Will ; decree probating ; what conclusive of. — A decree of probate of a 
will which disposes of personalty only, although it incidentally al- 
ludes to testator’s realty, —e.g., as that none of it be sold to pay 
legacies, — is conclusive only of its factum and validity as a will of 
personalty. Tb. 

14. Practice. — Practice suggested as to probate of a will of a minor dis- 
posing of personalty. 1d. 


WITNESS. 

1. Competency of. —In a suit on a deceased administrator’s bond against 
his surety to recover the amount of a decree rendered against the 
deceased in his lifetime, the administrator of the deceased, having 
testified to conversations had with the plaintiff tending to show that 
deceased had settled the decree, the plaintiff is a competent witness 
to prove that the settlement, as to which he had such conversation, 
did not relate to the decree. Cousins v. Jackson, 262. 

2. Same. — A party in interest is not a competent witness to prove ad- 
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WITNESS — Continued. 


missions or declarations made by a decedent, or transactions had 
with him in his lifetime, when the purpose of the evidence is to di- 
minish the rights of a decedent or those claiming in succession to him. 
Key v. Jones, 238. 


3. Same. —The owner of stolen property is a competent witness against 


a party charged with having received it knowing that it had been 
stolen. Gassenheimer v. The State, 313. 


4, Witness; putting under rule.— An order putting witnesses under the 


rule is discretionary with the court, but should seldom, if ever, be 
refused when applied for. It is in the discretion of the court to per- 
mit or refuse the examination of a witness who violates the rule, and 
the exercise of this discretion is not revisable; but a witness should 
not be excluded merely because he has heard the reading of the in- 
dictment or pleadings. Wilson v. The State, 299. 


5. Admissions. — Where a witness testifies that the plaintiff in answer to 


a question made certain admissions in one conversation, and the 
plaintiff testifies that the question was asked in a different conversa- 
tion, it is error to refuse to permit the plaintiff to testify what reply 
he made, on the assumption that the question relates to a different 
conversation from that about which the witness testified. It is a 
question for the jury to determine, under appropriate instructions 
from the court. Cousins v. Jackson, 262. 





